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ONTARIO, CALIFORRKRIA, WEDNESDAY, JANUARY 18, 1984; 1:30 P.M.

DEPARTMENT NO. 4 ONT BON. CHARLES BIERSCHRBACH, JUDGE
{Christine R. PRuckner, C.S.R., O0fficisl Faporter, $-1378)

T2 COURT: Good afterncon, gentlemen,

M2, NLEGUS: Good afternoon.

MR, KOTTMEIER: Eello.

THE COURT: I understood that Judge Allen has
requested both counsel to come over to Department 4 this
afternoon for a conference, but that you wanted a Court
Reporter.

MK. NEGUS: WMr. Rottmeier wanted the Couri Re-
porter.

THEE CCLR_T: 4And so probably did you, but, iu any
event, so did I.

MR. NEGUS: Okay.

THE COURT: I have not been aﬁprised as tc what
happened ar the arraignment and thercafter, sco -- becsguse
we don't have a copy of the minute order,

Judge Allen informslly indicated tc me that the
case of People versus Kevin Cooper was assigned o this
department.

Dees either coungel wish to De hacxd at this
time?

MR, KOTTMEIER: Our only purpose in being heve,
your Honor, is to find out from the Court what scheduling

roblems may exis:t or any of the difficulties that =his
p b
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case may require us considering, as far as our future plans
and tim%ng.

| The two dates that have been set were February the
10th, a Friday, for initial consideration of some motions,
subpoena duces tecum returns at that time, and four items
that have been presented to Judge Allen during the arraign-
ment from the Defense. That hearing was scheduled to start
at about ten o'clock and should be finished on ‘that day.

The trial date at this time is set for March the
19¢th.

There are many hurdles to overcome before we get
to actual jury selection, but as far as setting any future
dates, times, or hearings, Mr. Negus and myself thcught it
wculd be best to leave those issues for this Court to decide
as cpposed te trying to decide them at this time.

I do not think that any issues have been decided

© regard to, oh, the operation of the case, other then

for the setting.of the date of the 10th as the first ap-
pearance date for the defendant at this time, which, of
course, can be changed.

TIE COURT: And I take it that case was assigned
tc this department, Department 4, Ontarioc, for trial, as
well 58 for all pretrial wotions; is that right?

MR. NEGUS: Yes.

MR . KOTTMEIER: Yes.

THE COURT: FKow, you mentioned that four matters

———m,
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s,

were submitted to Judge Allen this morning, and I -~ Do I
understand then that there will be further hearings on
those issues?

MR. MEGUS: Vhat I did was submit four written
motions thic worning, which, I believe, should be in your
file.

One is a motion with respect tc dally transcripts;
another 18 a motion with respect to the record that you
will use in the 995, plus the use of certain mztters which
I subpoenaad ss publicity -~- that I subpoenacd and which
relate to publicity, wnich relate to the 5638 motion re-

lating to Municipal Ccurt, which I am seeking to use, as

well, in thc change of venue moticm in this court.

The other two have to do with respect to reguesting

that the prosecution furnish me with certain information.

I ar also planning or filing with the Court prior
to February lst so you'll have at least tz2n days to coin-
sider it & formal written discovery motion likewise to be
noticed for February 19th.

So I have -- for February i0th I would foreses
the four bricfer rwotions, which reslly require a granting
or a denying, a2s near as I can tell, perhaps some argu-
ment on a couvple of thenr, and then the longer formel dis-
covery motion.

I heve ~- I 2= in the precess of haﬁing issued

subpoena duces tecums to approximetely fifcy neuspepers,

Bt e
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fourteen television etations, and nineteen radioc stations,
I believe, for various publicity relating to this particular
case. 1 did that on February 10th so that all the infor-
nmation could be gethered prior to our writing Points and
Authorities on the change of -- change of venue motion.
What 1 would be requesting is that we set the
change of venue motion as soon as logistically poseible
after the 10th so that if the Court grants that motion, we
will have as much time as possible Zo try and find a county
which is willing to take this case before the -- before
the ratter has to go to trial.
There are three separate pretrial motions that

would be heard at some date after the discovery motion.

One is a wmotion to suppress evidence pursuant to Penal
Code Section 1538.5; another is & 995 motion, and the --
finally, the other one is the change of venue motion.

I believe that Mr. Kottmeler and I disagree as
to which order that go in, my being -- asking as to the

change of venue going firet; my understanding he was going

to ask it go last.
My reason of having the change of venue going

first, as 1 indicated, was the logistical one., 1If it is
granted, then I think it is going to take that long a
period of time to find the place that is willing to accept

us.

And so what I would request is, so that as far

L
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88 I can plan my time eud plan my subpoeras, 1s {f wz pick
a date at this point in time for -- to begin the hearing
on the various -- those three other motions, which will
take -- which will be more protracted, I was going to re-
quest, if the Court ~-- 1t is agreeadle with the Court,

that we begin that oa Pebruary 27th and proceed through

all those motions until we’'re finished with them, if that's

agreeable with the Court's schedule,

My, Xechiz, I believe, estimated three weeks it
would take to do thzt. I am hopeful it won't take quite
that longz, but that's at least one estimate.

THE COURT: All right. Then the -- the matters
that you submitred to Judza Allen were chese motions that
you have just enumerazed, and there is nothing further to
be heard in Devartment 1 then?

¥R. NEGUS: Rizht, those motions were ~-- that 1
was golng to request that ycu rule on on February the 10th.

MR. ROTTHMSIZR: The only thing that remains from
Department 1 i3 probably we should reguest preparation of
the transcript. I fatled to do that this morning. 3Dut
the arraignment transcript should be reguested, I think,
et this tire so that when evarything is £inished and done,
should it be necessary, we've got a full sgt of transcripts
rather than trying to retrace our steps and pick them up

as we go along,

THE COURT: You're going to make that motion in
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MR. XOTTHEIBR: Yes. I wiil xake that request
cf Judze Allea's Clerk this aftermoon. -

THE COURT: All right.

MR. KOTTMEIER: But that's the only loose end
left in Department 1.

THE COURT: Are you in agreement with what Mr.
Yezus said except for one or two things?

MR. KOTIMZIER: Yes. I tend te think that maybe
Yr. Rochis and Mr. Negus both are a little bit conservative
in their estimate on the motione. I have a feeling it's
godiag to take us lenger.

¥y feeling in regar¢ to the length of time is one
that comes from an administrative perspective, which ie
thet che aveilabllicy of witnesses is going to become
tougher &nd tougher the closer we get to the Clympics due
to the individuals involved having essignments that are
intertwined with security preparetions both in this county
eand cocperetive efforts with Los Angeles County. And it
will be a constant problem even before the Olympics start
because of the planning. |

So that I am only suggesting that the three weeks
may be relatively short compared to what it really takes
us. '

we were able to coordinste it with attendance to

where, during the preliminary hearings, as many es eight

e N
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or twelve people were appearing in one dzy. And that may
be & task that we are unable to achieve for the motions in
this case.

MR. NEGUS: Is that going to be a problem in early
May? That's when we are talking about.

MR. KOTTMEIER: Could be. 1I'm only offering that
as a thought.

And, of course, the one thing that has not been
considered is the demands that this Ccurt has in other
matters or other considerations.

THE COURT: Let's take up one issue that was
raised by Mr. Negus, and that is the priority of the
hearing of the motions, especially as it relates to the
change of venue.

MR. KOTTMEIER: 1 would suggest in that regard,
your Honor, that we wait until the 10th because at this
time I'm not even sure that we know -- when I say "we,"

I mean the Defense as well as the Prosecuticn -- what
degree of cooperation we're going to get from the various
media. We had good cooperaticn in the preliminary hearing
court, but that could change because we're now dealing with
a different set of requests that are going to be tougher

to go through and glean the applicable informationm.

In other words, when we had the hearing before
the preliminary hearing court, the time element was some-

where in the neighborhood of two months, two or three

P
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months.

MR. NEGUS: The responses to the subpoena duces
tecuz on -~ frox the media were all done in a less pericd
of time, with less notice than 1'm giving them now, and I
deliberately set the date of Pebruary 10th because that --
1 -- the Penal Code allows for service of subpoenas now
by mail and so I'm attempting to do that without -- 8o we
don't have tc cost the county a small fortune in fees for
serving subpoenas. 4And 1 -- with the cooperation -- If
the Clerk's Office’'s workload allows it, we will have those
subpoenas in the mail by Friday. They are all signed and
being collated right now. So the media should have at least
three weeks to get their informztion together.

And with respect to the television stations and
the radio stations whom -- from whon information wés sub-
voenaed in the past, 1 have indicetad to them that they
need not supply the information that was given at the pre-
liminary hearinz, and that's being forwarded to you in the
form of exhibits from the -- from the lower court.

Sc I -- 1 think that probably we can get most of

the stuff from the media by the 10th.
THE COURT: Well, then we will set all of these

hearings on the 10th and then on that date determine the
order in which I will get the motions.

MR, NEGUS: Fine.

THE COURT: Understand, I don't know anything

Om L MU
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about what went on in Department 1 except that you were
coming over here, so 1 am somewhat &t a loss to pick up
the thread.

MR. NEGUS: Basically, we didn't do anything in
Department 1 except enter a plea of not guilty: our thought
being, essentifally, that, as Judge Allen told us, he was
going to assign the case to you for all matters; that we
might as well let you handle and make all the decisionas.

THE COURT: Okay.

MR. ROTIMZIER: The one question that I have that
way be a question in Mr. Negus' mind is whether the Court
has any plans or cases or anything else that you anticipate
coming up after February 10th.

THE COURT: None have been assigned or scheduled.
I 8till have some matters that are trailing over from cases
that have been -- that have gone to judgment, for example,
and I have probate calendars cn Fridays. I have law and
motion calendars every morning, but I do not have any --
any trials sec.beygnd February 10th.

MR. NEGUS: It would be my request that we
essentizlly go -- well, in the Municipal Court where our
hours were from 2:15 to 12:00 and from 1:30 to 4:00, and
I would request that we have some similar type hours,
either 9:30 to 12.00 or 9:15, whichever -~ and 1:30 to 4:00,

and that we do not have formal sessions on Priday; es-

gsentially do it as a four-day court. The reason for that

M e -
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{5 that I'm -- doa't -- have =ot requested any additional
legal assistance in this case. I tend to do it all myself,
and it's just physically overwhelming to try and go for
five -- for five days.

I doa't know what the Court's inclination is on
this.

I spoke to Sergeaant Arthur this wmorning about

where to have the proceedings.

Mr. Cooper is somewhat of a security risk; that
is, Tisks tc him from people who have made threats to him,

I krow that the Sheriff's 0ffize would request
that tha hearizng oe held in Department 11 in San Bernardino.
I -- that nay be --

THE COURT: Hearirg on all -- on these motions?

YR. NIGUS: Yes. That all further appearances
in which Yr. Cooper has to perscnally appear be held over
there.

That may be an untenable strain on yourself,

I would request, if we don't Go it in Department
11 in San Beruardine, that at thz minirum, if it's possible
for you to switch courtrooms with either Judge Ziebarth or
Judze Allen; the reason being that when priccners are de-
livered to this buildirng, they have to be dong by squad
car out throuzh the parking lot where the public attends.

And once that fact is known to the general public, I would

B
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have grave fears for Mr. Ccoper's saiety in that sort of
situstica.

In the past there have been -- he's already had ope
attack on him in the Jail. There have peen vigilante type
groups that have appeared at various times. I receive a
fair nuzber of phone calls from people like that, and 1
would not want to have him hurt.

I'm not sure that I would be confident that any-
body can guarantee security in this particular ~- in this
particular building. ' .

THE COURT: Mr. Kottmeier, do you wish to be heard
on that subject?

M. XOTIMZIER: Based upon our experience in the
preliminary hearing court, 1 see no reasocn in my view at
this tize to transfer the case to De?artment 11, especially

with all the pfoblems that that creates for Judge Chapman,
as weli as trying to reinstitute the security procedures.

w»e had very littie interest after the initial
farfare died down, &and the Marshal's Office was able to
search the pecpie coming in to where we were assured that
the audience was not a danger.

1t would seem to me that similar precautions and
rayte the shift over toc the othar coutroom would at least
give us the ability to proceaec with the motions, see how
things are going, ard make a determination somewhere further

cown the line as opposed to in thae abstract at this time.
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MR. WEGUS: 1 have no objection. As I say, as
long as he ~-- as long as he goes to a courtrocom which can
be reached through a8 tunnel rather than through the parking
lot.

I have great feaars about going across the parking
lot. I -~ Department 11 was the Sheriff's 0ffice’s idea;
not mine.

MR. KOTTMEIZR: Well, the Sheriff's Office may
be in ccmmunication with you and your Bailiff in regard
to the procedures that they would like to institute, as
far as courtroom security.

It didn't lcok that obvious or overbearing this
morning in Cepartment 1, and I, as far as 1I'm cencerned,
am not going to take & position in regard to security.
That's not ry aree. Andé that's a matter between the Court
and the Sheriff's Office.

S0 whatever the Court and Sheriff are comfortable

wvith is fine with ce.

HE COURT: Okey.

vell, 1I'11 teke that under submission and werk
out whet I think is the best way to hendle it, ccnsidering
the fact thzt nc matter what other courtroom we went to,
it vould cavse 8 disruption in the administration of the
ceurts; however, I will consider all factors.

- Now, these subpoenas that -- you have not issued’

ther?
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MR, NFCUS: They are being collated to be taken
over to Tonya Deumou in the Clerk’'s Office this aftermoon.
I am bopeful to have them there tomorrow morning. Ancé they
ere all for Pebruary 10th at 16:00 a.m.

THE COURT: And where are they returnable to?

¥R. NEGUS: Here, to cthis department.

THE COURT: Department 47

MR. NEGUS: Yes.

THE COURT: Okay, fine.

311 right, I'll study the file and learn as much
as I can as to what problems 1 face and be ready for hearing
on the 1l0th.

™at about filing opposing papers or --

MR. KOTIMEIER: Moet of those are matters that are
really, at least as far as what I could tell at a cursery
glance, prcbably uncontested. We will probably co&ply with
the request for advance notice, as far as aggravation and
those kinda of issuss, with no problem on the 10th.

If there are any papers to be filed, we have been
working Fairly close together, as far as coordination. We
will get them over tc Dave so he's got a chance to look

at them ahead of time.

The one thing that may require some advance
additional ccordination on the Court's part is &n issue
in regard to the court reporting.

There has been a great deal of testimony already,

It S
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and both sides are intereszed during the xTotiouns, as well
as the trizl itsell, in having a daily traracrigt prepared.
And as opposed to a daily transcript chat is coaplete week

by week, cur incerests are more iamediate, such as having

one available evexy evaning for that particular cay's pro-

ceedings.

i'm not suggesting thac the Court rule cn it one

way or the other at this point, but it is a =atter that

-

prcoably the Court, in conversation with the Reporter or
Reporter’'s ccordinator, if you have such a thing, might

want to teke into cocusideratioa.
THE COURI: I teke it you want daily transcripts

of the motlicons then?

¥R. NEGUS: The February 10th meoticns is -- I don't
feel it's cririczl, ac long as we can zst oa2 relatively
soon therszzfterwards; that is, I would net parcticulazly
-- I don't think I particularly need that on the -- at
seven o'clock on -- ¢a that Friday night, tul when w:z 3tart
taking testimony on the otner motioas, I would requast t

we have a8 daily traascript of that, as well,

appropriate zo s2y that we're not interested in reading
our own words in print, but we are very much interested
in having the tastizcny of the witnesses available in print

for each evening's affaixr. And that is a matter that, when

b -
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the Court saees the prelirinary hearing transcript, will

become readily apparent because the witnesses have already
virtually been deposed at the preliminary hearing and now
we may be facing arguments over whether certain statements
were consistent or inconsistent and need tc have the specifig
statements to work from as opposed to our oun recollection

and notes.
THE COURT: Okay. Does anybody know how far along

the Keporters axe on the transcript on the prelizinary?

MR. YEGUS: 1It's complete. It should be -- it
should be filed sozewhaere -- I don't know -- They obviously
didn't bring it over because it's not -- because 1 can see
it's not there. 3But it is filed, end we both have complete
copies.

Trat's probably something that would --

TIE COURT: The original is in the Clerk's 0fZice?

MR. RKEGUS: 1 would aesuxe 8o.

Thi COURT: All right.

XK. NIGUS: Thare are also voluminous exhibits,
both from the £68 wotion, which we will -- which are exhibits
of publicity about the case, which, as I indicated, I will
be asking the Court to consaider as parc of the change cf
venue motion, plus exnibits wnich go to the guilt or inno-
cence which were introduced at the preliminary hearing,
aad in the 985 wotion I know that I intend to refer to some

of those matters, s0 =--
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THE COURT: Okay.

MR. NXLGUS: Let me just ask one question: If --
I would like to begin subpoenaing some people for the motions
to suppress, for the change of wvenue motioﬁs, putting them
on call, but taking it a date -- Would the Court consider
setting whatever moticns we're going to hear in whatever
order tc begin on Februsry the 27th?

THE COURT: 1 have no objection to that day.

Is that all right with --

MR. KOTTMEIER: That's fine. Sure.

ﬁR. NEGUS: And 1 will issue the subpoenas to this

court. If we decide to change, we can --

THE CCURT: Well, now, on February -- I mean, on
-- yes, on February the 10th I propose to gc ahead and start
hearing the -~ hearing these motions -~

MKk. NEGUS: I believe --

THYE COURT: -~ right inmedistely after the 10th,

MR, NEGUS: Oh, I see.

The resson 1 regjuested the additicnal time was
that until I get all of the diecovery, I won't be able to
prepere the 8% -- I will be able to prepare the 995 motion
or start preparing it, but I would nct be able to be fully
prepared on the mection to suppraess or on the chanze of venue
motion. So that's why 1'm asking for the two-week intarwval,
is to get the informetion and to then digest it and -- and

brief it.
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THE COURT: VWell, all right. Then you think that
we can take care of all the matters, short of hearing the
actual metions, on the 10th and then start actually hearing
the motions on the 27th?

MR. NEGUS: Yes.

TEE COURT: Is that your understanding, too?

MR. KOTTMEIER: Potentielly.

THE COURT: All right.

MR, KCITMEIER: 1 hesitate to say for sure.

Cne of the igsues that --
THE COURT: I mesn, no sconer than the 27th?

M, KOTTYEIER: There ie no real reason to hurry
et this point, assuming that everyone is somewhat accurate
&8 to their tire estimates. And I don't know to what ex-
tent the Defense is going to insist on the 19th as being
tke trial.dace. Trhat may be a very unrealistic trial date,
¢epending on what we run into,

MR, YEGUS: Our positiorn on the -- has been that
I s generally interested {n getting to trial zs soon as is
reasonably poesible, assuming that there doesn't come up
ery addicionsl evidence of a -- of & gubstantial nature
which would require additional investigaticn on my part.

I understand that if the Ccurt were tc grant, for
exarple, a change of venue motion, that there could result
from that decision logistical problems about finding snother

ccunty, finding enother courtroom that could well require

N/
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& delay beyend March 19th.

1 don't intend to be obstinate absut those problems
and we will be willing to, you know, accommodate the Court
on those sort of things.

Also, we are willing to accommwdate the Court as
much as we can with respect to if the motions take longer

than we anticipate now.
So we don't -- we don't -- you know, we'ra not

trying to -- to be difficult about it. On the other hand,
Mr, Cooper would like to be brought to trial as reasonably
soon as possible. And 30, you know, we're -- we're not
looking for any delays either.

I would just indicate to the Ccur: that we have
divided these motions into what are pretrial mctions; and
my understanding of thoe rules of court is that pretrial
rctions are all done in the county where the charges are
trought.

If a change of venue wmotion were o be granted,
fer example, there would be additioral motrions which would
be heard in the trial court wherever the case wss trans-
ferred, in limine moticns, I believe, probably of both De-
fense and Prosecuzion. That's just based on soce comments
Mr. Kochis has made to me. 1 can imagine those motiouns
taking an additional two mouths of testimony to resolve,
s0 it -- we're not -- even if we were to start the trial

on March the 19th, it could be -- well, be two, three

o
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months before we ever talk to the first juror.

MR. ROTTMEIER: We have, I see developing, even
a basic disagreement as to what is a pretrisl motion and
what is a trial motion.

THE COURT: Mm-hmnm.

MR. ROTTMZIER: I see that developing because if
Mr. Negus is saving two months, then I have an idea that his

councept of those issues are issues that I would ccnsider

- to be pretrial motions and should be heard in this county

despite & change of venue. And that's an issue that we
will have to have resolved by this Court, particularly in
light of the fact that sorme of the witnesses that would be
called for the pretrizl motions would also then have to be
called for the trial itself. Axd I zuess all that we can
teil you at this poiat is that there is a lot left ro be
settled and should be a very interestiang sec of proczedings.

THE COURT: All right. Then we will leave the
trial date ac indicated, March the 19th, and initizl con-
siderations cf the motions on February the 10th.

M. ROTTXEIER: Fine.

MR. NECUS: Very good.

Thank you very much,

THE COURT: Thark you very much, gentlemen.

{(Proceadings conlcuded.)

(This concludes the portion of the tramscript

td be prepared by this Repcrtér.)
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SUPERIOR COURT OF THE STATE OF CALTFORNIA
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THE PEOPLE OF THE STATE OF CALIFORNIA, )
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V8. ; NO. CR 72787

KEVIN COOPER, | ;

Defendant. ; REPORTER'S

) TRAXSCRIPT

STATE OF CALIFORNIA )
COUNTY OF SAN BERNARDINO ; o

1, CHRISTINE R. BUCKNER, C.S5.R., Official Reporter
of the Superior Court of the State of California, for the

County of San Eernardino, do hereby certify that the fore-
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going pages v-1 _ through e , inclusive, comprise

a true and correct transcript cf the proceedings held in

the above-entitled matter reported by me.
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