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ONTARIO, CALIFORNIA; FRIDAY, OCTOBER 7, 1983; 8:30 A.M.
--00o--

(The rollowing proceedings were held

in chambers:)

THE COURT: The record should reflect that we're
in chambers at the regquest of defense attorney. Present
are counsel for both sides and Fr. Cooper.

MR. NEGUS: Two things: First of all, I'd like to
again object to the extensive or extended television
coverage. You now have the documents from my motion to
close the preliminary hearing. The publicity has been
extensive. Hopefully, some day it will die dcwn, but I
don't think it will ever die down if we keep having the
cameras in here, so T would object.

THEE COURT: Okay. The cbjection will be cverruled.

MR. NEGUS: The second thing is with respect to
the motion to close the preliminary hearing. I would be
requesting to be able to indicate a few things which I
thinx that the evidence will show at the preliminary hearing
back here in charbers so that they don't -- T don't have
to articulate them in open court.

THE COURT: Okay. I'm inclined to gllow you to
do that. So when vou make your reguest, I'll rule on it
out there.

MR. NEGUS: Okay. Well, I just wanted to do it

now if you wanted --
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THE COURT: Okay. How long do you expect it to be?

MR. NEGUS: Five minutes.

THE COURT: Okay. The Court will allow ycu to do
that now.

MR. NEGUS: Okay. Basically, the basic rrosecution
evidence which I think will be introduced at the greliminary
hearing is primarily physical evidence which ﬁill be used
by the prosecution to try and put Hpr. Cooper at two places.
The Tirst place that they will try and place him at is
the place called the Lease residence, which is aprroxi-

mately a hundred and fifty yards away from the Ryen

THE COURT: How is that spelled?

MR. NEGUS: Le-e-sa-s-e.

THE COURT: Thank you.

MR. NEGUS: £nd Ryen 1s R-y-e-n.

The evidence that will -- there will also be some
evidence that they will try and introcduce from my under-
standing which will try and place !Mr. Cooper inside the

Ryen residence, and tasically that's —- the nature of the

A]

:vidence that I would exgect having read the prosecution's
witness 1lilst -- the particular evidence which will be used
to zlace Mr. Cooper inside of the Lease residence is a
seren stain on a blanket, which has an enzyme in it which
is only found in Black rpeople, and aprarently only in

aprroximately ten percent of Black pecple and which
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Mr. Cooper has. The -- there's also a footprint of a bare
foot on a shower entrance, which I believe that HMrs. Punter
of the Cbime Lab will indicate is in her opinion Mr. Cooper's
footprint. There will be tobacco found in the place which
I would expect somebody is poing toc claim is of the kind

of' tobacco which is issued to inmates at the California
Institution for ken. There -- that same type of tobacco

is also found, I would expect -- I don't know for sure,

but this iIs what I expect -- it would be -- there would be
testimony that that would be found inside the -- an
automobile that was taken from the Ryen residence some time
in the same period of time as the -- as the -- as the
killings. They will try and show that an ax from the Lease
residence was one of the murder weapcons, and that that ax
was found at a distance of a quarter of a mile or so away
from the Eyen residence.

There will zlso be evidence of shoe prints, and
there will be some evidence about a shoe -- a Pro-Ked shoe
vhich left a print both in the Lease house and there's
also a partial print in tlood cn a sheet inside the Ryen
house. T would expect testimony that that particular type
of shoe is 1issued to inmates at the California Institution
for !Men,and a -- testimony of one James Taylor, that he
gave that particular type of shoe to Mr. Cooper when.

Kr. Cooper was at the California Institution for Men.

There will also be evidence inside the Ryen house
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that in a hallway leading to the master bedroom where the
bodies of the five victims were discovered is one drop of
blood. That drop of blood has been analyzed partially and
has in the course of the analysis been exhausted. The --
there are in the drop of blood two rare enzymes which are
found only in Black people. These are genetic markers that -
of the type that are found in blood. A&ccording to the
analysis of Mr. Gregonis of the Crime Lab, I would expect
him to say that that drop of blood and 4r. Cooper have
those two rare enzymes, and I don't know what theilr
calculation of the odds are of the percentage of the

Black population which would have all the different
characteristics shared bty Mr. Cooper in that blood, but
it's something in the order -- I would guess it's certainly
over one in a hundred. That wa$ the last I heard, and I
don't know what it is at the present time, but it's a very
small perceqtage of the Black poﬁulatidn would be the only
person to be possible to be a donor of that particular
tlood.

I would expect also that w;th respect to that
testimony there will be a motion with respect to suppressing
it for failure to preserve -- to take the proper steps to
preserve that particular sample and also samples that one
could reasonably expect to find in the carpet around that
particular drop of blood. tnd I would expect those motions

to be made both in the preliminary hearing and then 1if
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Mr. Cooper is held to answer, again in the Superior Court.

Finally, there will be testimony by the prosecution
of -- autopsy testimony which will be -- involve at least a
hundred and forty separate wvounds, and I would expect to
take extensive testimony with the photographs of those
wounds and other things that I would expect the prosecution
to use in their presentation which wquld be of a rather
inflammatory nature.

Finally, it may be necessary for the defense to
call Joshua Ryen, one of the victims in the case. I am

endeavoring to set up an interview eventually through his

grandmother's attorney with him so that won't become

necessary, but if that's not -- if that doesn't work out,
ne may also be called. I WUuld'expect his testimony to
be rathér spectacular if it was placed in the press.

THE COURT: Thank you, Counsel.

Okay, Counsel, what I would expect we'll be doing
this morning is I will go out into the court. I'm going
to hear lr. Merdez for NBC first on his motion to permit
cross-examination, and that should be brief, and I'1ll rule
on that. Mr. liegus, then you'll be given the opportunity
to present .any additionai evidence you wish to on your 868
motion which we'll be proceeding on.

MR. NECUS: Let me just ask you what is the status
of the -- have we -- our stipulation -- as I understand it,

the stipulation is that the exhibits that I have -- the Court

)
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has looked at are now part -- are now introduced into

evidence?

THE COURT: llo, they're not. Ue have A through J

and -- plus N. The remaining ones, which go through double .

R have been submitted but not received, and so you can
make your motion then presumably.
MR. KOCHIS: I have no objection.
THE COURT: Okay. We'll do that out in open court.
MR. NEGUS: Okay.

COURT: Then once all the evidence is in, I'11

P
1h

2]
-~

permit arguﬁent on the 868 motion, likely take a very brief
recess, rule on the 868, and then go back into court and --
or after the ruling on the 868, I'll allow you an
opportunity to be heard on the request for a change of
lccation. Tt's only a request. It's obviously not a
change of venue.

Can you think of anything else that we're going to
be covering this morning?

MR. KOTTMEIER: Ve have the matter of thé reguested
contact of the FBI, the Border Patrol.

THE COURT: That's right. That order -- we'll
address that order after the ruling on the 868. That
ruling was up to the time of this hearing and so I'1ll hear
counsel on whether that should terminate, and that may
well depend in part on the 8¢8 ruling.

Okay. Let's go out and do it.
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(The following rroceedings were held in

open court:)

THE COURT: Good morning, ladies and gentlemen,
Counsel. This is the time and place set for the continued
hearing. in the case of the Feople of the State of:
California versus Kevin Cooper. The record may reflect
that Mr. Cooper is present with counsel. The District
Attorney's Office is represented.

At our last hearing we were hearing evidence and
some argument on the defense motion to close the preliminary
hearing to the public under Penal Code Section 868. Ue've
had two interveners allowed to be -- to participate in that
matter and I've received points and authorities from both
of them, and I aprreciate that. What I would intend to do
at this time 1s to allow Mr. kendez to be heard on his
motion fbr the Court to reconsider its previous ruling on
the denlal of the right of both Mr. Bierschtach and
Mr. Mendez to cross-examine any witnesses that the defense
expects to call.

Perhaps before we do that, do you expect to call
additional witnesses, Mr. llegus?

MR. NEGUS: XNo, I do not.

THE COURT: VWell, I guess it's moot at this time
then, so we don't need to do that. Okay. Let's proceed
right further on to the evidence part of the 868 motion.

Mp. llegus, we have had marked Exhibits A through

o TN
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double R. Of those, A thrbugh J and N have been received
in evidence. Do you have a motion regarding the balance
of those exhibits?

MR. NEGUS: Yes. At this time T wculd move that
the remaining exhibits te introduced into evidence.

THE COURT: Okay.

MR. KOCHEIS: We have no objection.

THE COURT: Okay. They may be received.

Mp. legus, do you have any additiorzl evidence you
.ish to present?

HMR. NEGUS: HNo.

THE COURT: Okay. Nr. Mendez, I don't think you're
rrepared -- or intended to offer any evidence, did you?
Just argument.

MR. MENDEZ: No.

THE COURT: FKr. Bierschbach, likewise?

“'R. BIERSCHBACH: No, sir.

THE COURT: Okay. We're then at the point where
we'1l allow the proponent of the motion to present his
argument.

Mr. Negus?

MR. JEGUS: Basically we're here today, Your Honor,
because the news industry has objected to ha%ing a closed
preliminary hearing. My understanding is thkat the
prosecution has not made any objection to txis particular

rrocedure teing followed. Ve've already —— I've already

n
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spent approximately two weeks of my time, plus I know the
Court has spent additional -- a great deal of time in going
over the exhibits. My investigator has spent a lot of time

trying to gather them. My secretarial staff has spent a

" considerable amount of time preparing the exhibits, and

based upon what we have accumulated, both counsel for the
news industry appear to concede that there is é -- at least
a reasonable likelihood that based upon the nature of the
publicity that we have had heretofore, that an open
preliminary -- an open preliminary hearing may very well
prevent a fair trial of this particular case. And certainly
it would prevent a fair trial in this particulér judicial
district, the Vest Valley Superior Court District, and --
within a period of time which we could foresee would be the
normal statutory time to bring the case to trial. And I
would also submit that bty any other standard of proof that's
capatle of actually being -- being proved, that the
documentary evidence which we have submitted to you and
wnich you've considered is such that the preliminary hearing
should Le closed.

The arzument essentially that the news industry is
presenting throuch their attorneys 1s based upon -- first
of all, it's based upon a dissenting opinion in a United
States Sugreme Court case. It was not the standard that
they want to -- that they want to lmpose as far as what

burden I have at this particular hearing. ITt's based upon
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Justice Blackmuﬁ's concurring and dissenting opinion in
Gannett. And then 1t was -- that -- that particular
orinion was taken up by the -- 1 believe it was the Third
Circuit Court of Appeals, a Federal Court, in the case of

U.8. v. Criden, and the cgurts in Criden iIndicated thatl

they weren't sure whether or not what they were doing was

corzelled by the First Amendment or not, but jJjust to be

[

careful and as part of their superviscrial powers over

y

tneir particulzr circuit, they were zdosting t
test. The news industry presented thzt test -- or lctbied

for that particular test in the Legislature of the State of
California,Aand here was in fact a till which I have

presented in the rolnts znd authorities which set out that

[
1Y

the test that they're reguiring, the gislature e

of legisiation and did not reguire

(M

that particular piec
a showing such as the news Industry reguests.
I would submit that given the analysis of zan 868

motion made in the case of San Jeose YNerourv-llaws versus

unieinal Court, that a mere showing that there's been

nizh publicity should be enough. Thzat is, one should not
have to do what I did in this prarticular case znd srend
tio weeks accurulating massive amounts of evidence to show

the nature and inllammatory content cof that particuizr

putlicity. But as no Court of Arpeal or the Supreme Court

@

Lasn't yet ruled on what exact standard is recuiresd, in

an excess of caution I felt compelled knowing that the news

at particular
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industry was going to -- was going to intervene to make
that particular -- to make that particular showing. 1T
would submit that at a maximum, the kind of showing that
one could be expected to make for a motion to close the
preliminary hearing should be no greater than is required
to obtain a change of venue. &nd in this particular
situation I would submit that certainly based upon the
analysis I set forth in the original points and authorities,
that burden has been met. There has been a lot of
publicity abtout other crimes than the one Fr. Cooper's

on trial for that he's alleged to have comnitted, and
basically those crimes are crimes that he has rniot been
tried for. If you believe the statements of the prosecutors
which are quoted in the press, Mr. Colville of Alleghany
County and Mr. Sneddon of Santa Earkara County, those

are crimes which at least in their anticipation, their
hopes, they'll never have to try NMr. Cooper for, so we'll
never know whether or nct there's proof sufficient to
sustain those in a court of law.

There has been publicity that he is supposedly a
former mental patient. There has been publicity that
assoclates Mr. Cocper with other crimes. There 1s -- every
time some sort of crime comes up that involves an inmate of
a custodial irstitution, Eﬁ. Cooper's name is associated
with that crime in the press. There was a Cutan escapee

that was involved in a shoot-out in Los Angeles with banner

M sroncra e
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headlines which connect -- and stories which connect

Mr. Cooper into‘that. There was an escapee out in Lake
Hughes from some probation facility out there that -- those
stories connect Mr, Cooper. Obviously, Mr. Cooper had
nothing to do with those particular crimes, but the nature
of the publicity is to associate Mr. Cooper with any sort
of dangerous or violent behavior and -- in a situation when
in fact Mr. Ccoper has never been convicted of a crime of
violence,

The case also 1s involved in local polities, and
we've had testimony that HMr. Cooper has become somewhat of
a symbol of local opposition to further expansion of prison
facilities in this particular area. There are lnnumerable
articles which I've provided the Court which whenever they
mention the legislative battles about prisons in this
particular areaz tie those battles into -- into lMr. -- into
Mr. Cocper's case so that various political figures have
attributed the defeat of the Governor's plan to expand
prisons in this particular area at Y.T.S. to the impact
that this particular case has had in Sacramento.

There is varlious different kinds of publicity
which indicates that various authorities have a belief and
are expressing a belief in Mr. Cooper's guilt that they
shared on television, Channel 4 as well as others, when
Mr. Cooper was arrested which indicated that he thought he

had a strong case. There are lawsuits which are being filed
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against the California Insfitution for Men on the theory
that they're respcnsible by -- for the Ryen killings. The
only logical 1ink in that particular -- in those particular
lawsuits 1s the implicit assumption that HNr. Coober must
be guilty. The Grand Jury of this County is apparently
investigating -- at least according to the newspaper
articles in the Sun and some of the other newspapers --
apparently are investigating the same sort of thing.

There is in various publicity that has cbme out a
certain -- a considerable amount of inflammatory language
about the case. I would have liked to have quoted from
3C because their counsel is here, but they didn't‘provide
us with any scripts of their particular broadcasts in
response to a subpoena, so it's somewhat difficult to try
and do that, but just as an example of the type of thing
that we're dealingz with, Channel 7 had an ad in the T.V.
Guide which is repgrcduced in Exhibit QQ, I believe, and
that was purported to te -- the program apparently never
aired, but it was advertised as a program with an interview
with an Owen and ingelica Handy, who are the people that
according to the reports we've recelved so far Fr. Cooper
was staying with from early June until his -- until the time
of his arrest. 4nd quite unlike Mr. lendez's assertion

that the press doesn't take any position with respect to

iir. Cooper's guilt or innccence, the advertisements for

that were entitled "Profile of a HMurderer,” indicating
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clearly that KABC saw it in their commercial interest to
advertise their programs already ascribing guilt to
¥r. Cooper.

The alternatives to closing the preliminary hearing
that the news industry has presented are (1) Mr. lendez
indicated that we should have the preliminary hearing open
because quote rather than rely on secondary sources for
this iInformation, !HBC submits that for the protection of
Cooper's fair trial rights, it is best to permit NBC to
attend the preliminar; hearing so that it may accurately
recount the events which transpire. That's on rages 12 and
13. And they have submitted a declaration by their news
director that they're going to send people out here and
report stuff even if they dcn't have any inforrmaticn coming
out on which to base that. And I would submit that that
varticular kind of threat should not be a reascn for
buckling under to them and leaving the preliminary hearing

pen so that they can profit by the exposure on the evening
news. In fact, I wculd bte very surprised if this greliminary
hearing lasts three weeks or hcwever long it will
that we will be shour every night on the evening nsws shots
of a closed door in a courtroom. Maybe they'll do that
cnce or twice, but I would expect that most news directors
would get sort of bored with that after a while and find it
not newsworthy. So I expect that probably if trere is a

closed preliminary hearing, the amount of publicity cocing
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out of this particular court will be substantially -- will
be substantially reduced.

Tney indicate that -- the attorney for the Sun,
I’r. Bierschbach, indicates that voir dire, I believe, should
be a satisfactory remedy; that is, that somehow when we get
to trial in this particular case, whatever damage the news
media has done to ir. Cooper's chance to get a fair trial
can be cured at that particular time ty asking jurors

questions. Something of the futility of that I think as

I mentioned in my respensive coints and suthorities 1s

———

that in a case -- a capital case which Is being tried right
riow, almost half the people mentioned lr. Cooper spontan-
cously when they were asxed guestions about -- on the voir
dire. Those are people'who are actually going to be jurors,
and it's very, very difficult, of course, to go out and
subpcena in z hundred thousand reople that would be part of
the jury pocl irn this particular county and ask them
guestions -- you krow, "Eow are ycu affected right now?"
But we'd have scme rather dramatic evidence, I would suspect,
that there has feen a substantial effect on the jury pool
by the publicity that we've had heretcfore so that -- T
would submit that the kind of voir dire thgt counsel
suggests is at least in this other case producing -- not
producing the xind of results that would help !Mr. Cocper.
They also suggest that a change of venue might be

the kind of thing which eculd protect Mr. Cooper's rights
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as an alternative to closing the preliminary hearing. Of
course, in our state they cannot -- we cannot be compelled
at this point in time to elect to change venue, and, of

course, this Court even has no jurisdiction to grant such a

'request. So in making a determination about the closed

preliminary hearing, this Court.cannot sort of guess what

a Superior Court will do if a change of venue ﬁotion is
made. 4nd we can't -- you can't even anticipate what a
Superior Court will do if a motion for a continuance is
made. So in ruling upon this particular motion, we have to

assume that the case will be tried in the West Valley

Supericr Court within 60 days of the time the Information

is filed.

Even if a change of venue were granted 1n tﬁis
particular case, given the nature of the publicity, the
extensive publicity that HBC has reguested be allowed about
the rreiirminary hearing, one wonders where the change of
venue would be to. One of the protlems in using the
federal cases relied upon by counsel on a state context
is that in the Federal Courts, you can change venue from,
for example, Texas to Florida, which was recently done;
that is, you're not stuck with trying to find some court
in the state of California that -- in which Mr. Cooper
can get a fair trial. And if there is a change of venue
granted, one would hope that it would be to some area which

doesn't cost the County of San Bernardino great amounts of
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likely to preserve Mr. Cooper's fair trial rights if we

money to transport Mr. Kottmeier, Fr. Kochis, myself, and
all the witnesses up to some rezcte corner of Northern
California where perhaps the publicity 1sn't so strong.

So what their -- what their progesed alternative is -~ the
change of venue is, I would sutrit a very, very potentially -
(a) very, very costly to this particular county; (b) not
have to try the case somewhere In the state of California,
which we do under state law; finzlly, there's in the

outline that I made of ~- my ocutline of what.I thought was
shown 1in the documents that I've submitted, I mentioned

————
that opening the preliminary hezaring would, 1 believe, lead

—
to witness fabrication, and couns=l has disputed that. The -

—

there's one exhibit that I subtmitted and that is one out of

many actually just as an example, but that is the reports

of a person by the name of Alfred Hill. Mr. Hill is a

peace officer. He's a correcticnzl officer at the Californig
Institution for llen, and he was Interviewed by the police

on -- I believe it was June 11 scze time in the early --

some time approximately a week after the crime. He
rresented to those people a comr.este fabrication about

{ir. Cooper. The only thing that zave that fabrication

any plausibility whatsoever was that he included in it
certain materials that he'd hezri in the news. We have

received by way of discovery hurireds of reports of things

that people have heard on the nexs which they have -- then

S

SR

L
K

o W O C

.
o

fc



10
11
12
13
14
15
16
17
18

19

2t
22
23
24
25

26

18

led them to imagine ~-- fabricate some information with
respect to this case, which they then telephoned into the
Sheriff's Department. Thus far based upon the rather
limited information which has been available, the fabricators
with a couple of exceptions haven't been very persuasive.

If the detalled facts that the prosecution intends to show
at the trial were known to various potential witnesses,

that would immensely aid in their fabrication of information
about ¥r. Cooper.

There's already been a strong showing there's a
prorensity for that to happen. San Jose lercury-Newus
recognized that particular problem and indicated that one
of the -- one of the factors that could be used in closing
a preliminary hearing was that there was no alternatives
at' a preliminary hearing such as would be avallable at trial|
which would be excluding and seguestering witnesses. So in
orier -- just on that ground, I think in order to creserve
¥r. Ccoper's fair trial rights and in order to make sure
that we don't have witnesses drawing upon the testimony of
one another, then I tnink that the preliminary hearing in
this particular case should be closed.

The news medla wants to establish a standard which
is essentially impossible to prove. They want -- they
want to have prior to a preliminary hearing being closed --
anéd mest preliminary hearings in fact are not delayed as

long as this one and probably most Judges would not be too
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happy with the proposition that one has to spend two weeks
gathering evidence in most cases to try and justify a
closure, so I doubt seriously whether the Legislature ever
intended to impose upon counsel the burden that ﬁhe news
industry is suggesting. There are cases that don't even
involve this kind of situation. The cases they involve

involve pretrial suppression hearings. Those are hearings

that take place just prior to trial at a situation in which

all the parties are prepared, in which situations if there
is golng to be change of venue motions, the material can be
gathered. The -- this particular situation is much more
akin to a situation where ycu have a CGrand Jury investi-
gation; that is, we're still in the investigatory stage, and

to require that -- before a preliminary hearing is closed

that one gc out and do jury surveys of the -- spend $20,000 -;

which I believe is the figure that was quoted to me =-- to
survey the people that have been exposed to the publicity
so far in order to try and make the kind of showing that
they would -- that they would reguire me to make, I think
is just an absurdity and a waste of resources, and the
showing that we've made -- the massive volume of publicity,
the inflammatery nature of scme of that publicity, the
likelihood that that publicity wiil never die down as long
as we continue to be exposed on the evening n2ws at regular
intervals, I think justifies closing this preliminary

hearing so that scme day, sore time ir. Cooper can recelve
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a fair trial.

THE COURT: Thank you, Counsel.

Mr. HMHendez?

MR. MENDEZ: Thank you very nmuch, Your Honor.

Before I respond to counsel's claims, I'd like to
make a few points of my own. I think our position is
well set forth in our points and authorities, but I would
like to emphasize a {ew things.

It's clear that in this case before the preliminary
hearing can te closed, this Court must make a finding that
it's necessary in order to protect the defendant's fair
trial rights. Ho California decision to date has established
& standard that the Court should use in making that
finding. The only cases tc date that have treated that
issue are the Federal Court cases. Those cases are based
on a Supreme Court decision, and we have two !inth Circult

1 2

decisions, Erooklier znd issociated Press. In each of

{1

thcse cases, they have held that a preliminary hearing can-
not be closed unless the gefendant proves to a substantial
prcbability three tests: First of all, that if the hearing -
it's substantially prcbabtle that if the hearing is not
closed, he will suffer irreparable harm. Secondly, that
there are no alternatives to closure, and thirdly, that
closing the hearing will protect against the perceilved
harms.

In this particular case the defendant has made three

-
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claims in support of his position that he will be
irreparably harmed in this case. First of all, he has said
that if the press is permitted to be at this hearing, it
w1lll result 1n an increase of fabtrication or perjury. Two,
he has suggested that the public may learn of evidence

that can be suppressed at trial. And finally, he has also
said that if the press is permitted to be at this hearing,
it will result in inflammatory publicity about this case.
low, we have taken the position that every claim that he

has made i1s not supported in fact. The Supreme Court has
held and the Federal Courts have held that having an open
hearing protects against perjury because witnesses are then
subject to the scrutiny of the public and it is less likely
that perjury will occur when a hearing is open to the public.
Secondly, with respect to his claim that the public will
learn about evidence that may be suppressed at trial, he
ignores first of all the fact that this case has received

a great deal of publicity already, and it's gquite unlikely
that anythlng that will be revealed at the preliminary
hearing will be new to the public, will be something they
haven't heard already. In addition to which, he also ignores
the procedural safeguards of voir dire and instructions from
the Court. Finally, Just to surmmarize our position,'I think
it's unreasonable for counsel to suggest that the press will
take a position with respect to the guilt or innocence of

the defendant. NBC has not done that, and we will not do

Ty
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that. Our role is not to inflame, and we aren't ﬁere to
try and pass judgment on the defendant. Our role is to
simply make sure that the public is kept informed about an
issue that is of primary importance to them.

Now I'd like to respond specifically to some of
the claims that defendant has made. First of all, he makes
the claim that the press supported its substantial
probability test before the California Legislature two
years ago and that the Leglslature rejected that test. 1
think that's an unfalir statement. As I understazand it, the
tbill that was brought before the Legislature was brought
very late in the legislative year and the bill never
reached the rloor of the Assembly or the Senate, so I think
it's unfair to say in this case that the Legislature rejected
that standard. I think it's more accurate to say that the
Legislature never acted on it. The bill simply died in
committee. As evidence of that, you would ncocte that in
Penal Code Section 8€8, no standard is articulated. I
would suggest to the Court that if the Legislature intended
to reject the substantial probability standard, the Court
would have -- the Legislature would have articulated another
standard in 868. There is no standard articulated in 868,
and T think it's unfair --

THE COURT: There is one word, Counsel.

MR. MENDEZ: "Hecessary." That's the only word that

the Legislature gives us.

i e, e g

f o ug wy o



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27

23

THE COURT: Isn't that the standard?

MR. MENDEZ: Well, how do we define "necessary,"
Your Honor?

THE COURT: Well, that's our problem, isn't it?
Didn't they intend that to be the standard?

MR. MENDEZ: Yes, it is. Well, I would point out

to the Court that in Ercoklier and Associated Press, that

the lansuage mirrors the language of 868. In Brooklier and

Associated Press, the finding was that a court shall close

a prelirinary hearing when it is strictly and absolutely
riecessary to protect the defendant's fair trial rights.
And then the courts went on to say that in making that
finding, the defendant must meet a three-part test, the test
that I've asserted tc you before.

Now, again d=fendant's -- the defendant's reliance

-

on the Szn Jose Mercury case 1is inapplicable here. Penal

Code Section 868 was amended to provide for public hearings
tecause of the holding of the California Supreme Court in

San Jose Fercury. Again, the defendant makes -- bases a

great part of his ars-uments on the fact that thils case has
renerated & great deazl of publicity. I won't dispute that.
That's true. But the Supreme Court and the Federal Courts

have also r.ade it very clear that publicity alone is not

o

enough to close a hearing. If that were true, a delendant
could close any prelizminary hearing at which the press
showed up. By delfiniticn, any time we show up to a hearing,

it's going to generate publicity. And if the only  fact that
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the cefendant must prove is that the case has generated

some publicity, we would be precluded from attending every

prelininary hearing or every criminal proceeding for that

matter.

Counsel has sugrested that the Court should use

the same standard that is used in change of venue cases;

that is,

the reascnable likelihood standard.

Change of

venue cases are guite distinct from cases such as this

where there is an attemrt to keep the public out of the

hea

e}

First Amendment right
be'arfected.
circumstance is that
area, and that won't

that hearing. And 1 would

reasonrnable likelihood standard

circumstance because the First
are mcre sukstantial. If this
cublie's FTirst Arendrment right

be infringed, and --

THE COURT: Cn what

Well,

1

u

dissenting opinion in Ganna2tt, the Court found that

was a First Amendment -- a rizht based on the

the public's right

,
sug

in both

rooklier, citing JustiIce Zlucxmun's concurring an

ing. In a changs ¢of venue circumstance, the publie's
to te at the pretrial ksaring won't
The only thing that happens In that

the proceeding is moved to another

to attend
est to the Couxt that the
should not be used in this
Amendment considerations
hearing is clcsed, the

to be at this kearing will
First Amendment
On what dc you base it?

ress and

Associated

Q.

there
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to attend pretrial hearings.

THE COURT: Okay. If counsel 1s right in saying
that the California Courts are not bound by the lower
Federal Courts and if you're only tie to a Supreme Court -—-
the United States Supreme Court case is a dissent, where
do you finally tie your Federal Constituticnal right --
First Amendment right into a California Court?

MR. MENDEZ: Exactly. I understand the position.
First of all, although Justice Blackmun's.opinion in
Gannett was a concurring and dissenting opinion, he wrote
for four justices. He wrote for not the majority, but it
w2s the only opinion in that court which represented the
orinions of four justices. 1T believe there were three other

vtinions filed in that case. One was a dissent. And then
there of course was the opinion itself. And the Court was
divided as amongst itself in the three decisions, but
Justice Blackmun's decision represented four justices. And
tne Federal Courts have stated that based upon that, that
it's fair to say that a majority of the current Supreme
Court would find a First 4mendment right for the public to
attend pretrial hearings.

Again, T would boint cut to the Court that there is
rno California decision that has treated fhis issue. The
rederal Courts have looked at this issue. They have
specifically addressed this particular point, and they have

used language that mirrors the California statute. The
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Federal Courts state that there must be a finding that
closure is necessary -- that closure is necessary to protect
the defendant's fair trial rights. And in making that
finding, they've established a test that this Court, we
submit, ought to adopt.

THE COURT: Okay. So what you're asking is based
on the statute, not necessarily on a United States Supreme
Court dictate.

MR. MENDEZ: Exactly.

THE COURT: Okay.

[ X4
aaale

]

ae
it

NDEZ: gain, counsel also ermphasized the

s

point that if this hearing were closed -- if closed, it
would scmehow reduce the puklicity that this case is going
to generate, and I would submit to you that that's not very
likely. This case has already generated a lot of publicity,
and whether or not the press is permitted to be at this
hearing, it is goingz to continue to generate a lot of
publicity anc T don't think that that argument is very
compelling in this case. I don't think that the Court --
that counsel's arguments to the Court establish that if
we're not at this hearing, there won't be any publicity
about this case. I submit to you that there will be
continued gublicity about this case, and I also submit to
you that T would characterize that prublicity as being fair
and unbiased and as neutral as possible.

Counsel also racde the point that the declaration of
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Pete Noyes, our executive producer, was intended as a
threat to the Court. That certainly is not the case. By
raking the point that we intend to cover this case whether
or not we're permitted to be at the hearing, we aren't
surgesting that we would not comply with the Court order
should the Court order this hearing closed not to be in the
courtroom. We won't do that. But we do have an obligation
to our viewing public to.report whatever it is we can, and
from cur vantage point outside the courtroon, wé will
attempt to meet that obligaticn. And again it's not meant
as a threat to the Court. It's simply meant to state what
is a fact, that we have an otligation to inform our viewers
and we'll do it the best way we can.

With resrnect to reasonabtle alternatives, the Jury
Commissiorer for San Bernardino County estimates that there
are approximately 300,000 jurors called to serve in San
Bernardino County. As amongst that vast multitude of
individuals, T find it unreascnable to suggest that this
Court w=ould not be able to find a group of jurors who could
be untiased and neutral and fair in this case. Ve have
availztle to us the protecticns of voir dire. You can get
the people here. You can as¥ them "Do you know --" "Have
you received any publicity about this case?"™ "What was that
rublicity?™ "Eas that pub;icity affected your ability to
pe imgartial in this case?” "Can you be impartial in this

case?" e nave those protections, and they are substantial
-
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protections. In addition to which the Court can issue
instructions to the jury, reminding them what their
responsibilities as jurors are. I'm not sure where counsel
gleaned this, btut at least in my points and authoritiles,
HEC never sugcested that change of venue was an alternative
in this case. Ve would simply rely again on voir dire and

jury instructions, but we never suggested the change of

-veénue as an alternative.

Pinally, counsel has indicated that the standard
that we have submitted tnat -- of proving necessity to

a substantial protability is a very strict standard. Well,

(=0

t's meant to be that way, Your Honor, because what it
arrects is the right -- the First Amendment right of the
public to be at this hearing. That is a very substantial

right.

‘moment. Yhere are you finding that First Amendment right

if ycu -- 1if it's not founded In a Supreme Court of the
United States basis, the statute really places the
determining questicn on this Court; that is, is the closure
of the preliminary hearing necessary to ensure the
defendant a fair trial. It doesn't say anything about
weighing First amendment rights. It simply says that I'm
to make an attemnted factual determination as to wvhat effect
opening or the closure of the preliminary hearlng will

have on the defendant's oprortunity for a fair trial.

Fhe
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MR. MENDEZ: That's true, Your Honor. I can't
dispute that. And again I can only tell you that the two

Ninth Circuit decisions which have found that there was a

73
i

irst Amendment right for the public to attend these
hearings 1s based upon Justice Blackmun's decision and
Gannett.

THE COURT: We understand the circular approach
then.

MR. MENDEZ: And I would -- that's basically our
argument, Your Honor, that that is where we make that
conclusion.

TEE COURT: Fine. Okay. Thank you, Mr. Mendez.

Mr. Bierschbach?

MR. BIERSCHBACH: Thank you, Your Honor.

Your Honor, in this particular matter there has
been no suggestion by Mr. !egus that the evidence at the
preliminary hearing 1s golng to be particularly inflamx
llow, obviously every preliminary hearing is directed toward
showing that a crime has been committed and that there's
a reasonable probability to telieve that the defendant
committed the crime, and there has been no suggestion in
this particular case that there will be confessions offered
for the admission which may te disputed by ﬁhe defense.
Those are the kind ¢f matters that are most dangerous and
obviously if such a matter dces come up, the Court could

kold an in-camera hearing and decide whether or not it

]
T
it
2]
e
3
V]
]
&
oy
]
]
g}
e
o]
o]
e
]
03
o}
[y
o]
¢}
ct
o
(&2
)]
kel
V]
3
ct
e
(¢]
ol
[
V]
g
=
&
[
=
'S
[
[sN]
3
i
V]
ct
o]
e}
D]

R T e ¢

-y

S gy

-,
-

=



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

30

would te admissible. But as far as T kxnow, there has been
no suggestion that anything like that exists or will be
offered.

Mr. Hegus suggests that.we have conceded that he
has met a stardard of a reasonable likelihood that
prejudice will result if the preliminary hearing is
allowed to rerain open. Ve do not concede thét at all.
The evidence that he has submitted shows that there has

been a lot of publicity indicating that a crime has

vy

cceurred -- four people were murdered -- and that a person,
ir. Cooper, has been arrested for that crime. But there
Las been no showing of anything else. He attempted to
show by HMr. Walker and by Hrs. Katz that the public opinion
is to the effect that Mr. Cooper committed the crime. T
celieve he did not succeed in eliciting that evidence fron
either of those witnesses. INMr. Walker said he simply
didn't know vhat putlic opinion was, and Mrs. Katz made the
same response. So as far as the Court is concerned, there
is no showing as to what public opinion may or may not be,
and the fact that additional publicity may result certainly
is not going to indicate that prospective jurors are going
to have an oginion as to vhether lMr. Cooper is guilty or
not guilty of the crime that he 1s charged with.

Yr. ll2gus suggested that we were saying that an

alternative is a change of venue. In my points and

authorities I did cite the case of lebras«z Press, a
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United States Supreme Court case, which said that one of
the alternatives was change of venue. But in the next
paragraph I pointed out that the most satisfactory
alternative 1s a very searching and thorough volr dire
examination of prospective jurors at the time of trial,
and T submit to the Court that that is the way that the
matter should te handled. For the Court at this time to
say that the defendant cannot get a fair trial unless the
preliminary hearing is closed is speculation. The Court
cannot determine cr have any idea as to when Lhils case willl
be tried. HMr. Negus says it will be tried in €0 days --
or 1t could be tried in 60 days. VYes, it could be, I
suppose, but I would sugrest that the Court knows and
everyone €lse kKnows that in capital cases such as this,
it would be more likely tc be six months to a year before
this case is ever tried, and T would like to renind the

Court of th2 case of Fecrle versus (Cdle, a Surrems Court

case in 1682, in which the Supreme Court says, "Time dims

all memory, and its nassage serves to attenuate tha likeli-
nocd that early extensive publicity will have any sisnificant
impact at the time of trial." That's 32 Cal.3d 932. 1In

that particular case, Your hcnor, the Supreme Court denied

a writ of mandate for a change of venue after the Sugerior

‘Court had denied the moticn, and made the point that if at

the time of the selection of the jury the evidence irndicates

that the jurors are -- they cannot get a fair jury in that
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particular venue, then they will change it. That particular
case was in a county which is smaller than fan Bernardino
County by a considerable number, and T submit that that
case 1s an indication of what the Court should do,'and that
is, wait until the time for the selection of the jury. And
then if it appears that a fair panel cannot be impaneled,
then have a change of venue.

THE COURT: Counsel, on the issue of speculation,
I admonish jurors not to speculate. I admonish witnesses
that they can't answer guesticns that call for speculation.
But doesn't the Legislature put that burden on me, to
speculate as to what's going to happen down the line? I

ssue of deciding whether

[l

m2an, how else do T approach this

']

or not the cpening or the clcosing of the preliminary hearing

o]

will affect a fair trial down the line unless I'm involved
in some degree of speculation?

MR. BIZRSCHBACH: T think that the Legislature
intended and I think the !inth Circuit cases certainly have
clearly stated that there has to be some evidence to base
this on, and I submit that the mere gathering of reams of
nevwspaper stories and stacks of television tapes is not the
kind of evidence that ill shcw that later jurors will be
orejudiced against the defendant. It would negate the
statute if every time there was any story, the Court had
to say, well, you know, this is going to prejudice the

Jurors at a later date and therefore I'll have to close all
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the hearings from here on out. I don't think the Legislature
intended that.
THE COURT: 1 suppose it's a distinetion betweén
speculation and a reasonable conclusion that can be drawn.
MR. BTERSCHBACH: That's correct, yes. £&nd I think
that while the Court has pointed out that the standard
that it is expected to meet is whether it's necessary or
not, I think there's also a finer distinction and that is,
what Is the standard the Court must use to decide whether
it's necessary or not? And Mr. legus would say that if
you can decide that there's a reasonable likelihood -- just
a likelihood -- then that's all that's required. On tﬂe
other hand, we're saying that you have to -- that you
shquld have to find that there is a substantial probability.
1 think that it's very iméortant to distinguish between
the change of venue cases vhich counsel has cited and
which afe mostly fuprreme Court cases -~ they're Céliforhia
Supreme Court cases -- and the situation that we're faced
with here and the change of venue cases. You are not
weighing competing rights. 4nd maybe the Court feels
because the United States Supreme Court has not clearly
enunciated the constitutional right to attend é hearing, .
I think it certainly 1is of some welight and should te given
welght by the Court that the Ninth Circuit Court and several
other circult courts have said that as far as we can read

the United States Supreme Court rind based on what they have
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said in the past, we believe that they will enunciate that
there 1s such a constitutional right. And If you are then
going to weigh constitutional rights, I think that there
has to be a higher standard in the question of whether to
close a hearing as opposed to the standard where only the
question is shall we change the venue and still allow the
People to attend the hearing. I think that that's a
distinction that nmust be made.

We submit, Your Hcnor, that the evidence which
has been offered here does not meet a standard which
should be mei, and that it is insufficient. Nr. llegus
Las attempted to say that there are golitical overtones 1n
this case. 7T say that that's rubtisn. He even tries to
say that Mr. Hottmeler and the Sheriff are explociting it

n —- sorma time in the future, some four years from

b
th

Lecause
now ¢r six years from now, they have to run for reelection.
I think that's preposterous to make such a statement.

Yith respect to the bringing in of the prison
dispute, I would submit to the Court that that dispute was
very, very rrominent long tefore Mr. Ccoper came on the
scene and that his presence did not alter the decision one
way or the other. There was strong resistance to the
additional oriscns in San Bernardino County long before he
ever was known,

Wwe'd submit to the Court that the motion should be

denied.
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THE COURT: Thank you, Counsel,

Mr. Kottmeier, do you wish to be heard?

MR. KOTTMEIER: Only in regard to some of the
assertions that Mr. legus has made within his points and
authorities and within his argument and the idea that he
expresses that these assertions should be given the weight
of evidence. As an illustration, the statement that he
has had personal experience in voir diring a jury and that
this voir dire process has come up with Kevin Cooper's
identity, I haven't seen anywhere in the items of evidence
blaced before the Court that particular foundation being
iaid for the statement that was made. And secondly, I
would reguest that the Court not be led into a trap or at
least distinguish the difference between the ruling as far
as the cpenness of this particular preliminary hearing as
distinguished from the issue of a change of venue. I notice
that Mr. legus kind of slid that one in there to the Court,
suggesting that the burden was exactly the same for a change
of venue, and I just wanted to make sure that the ruling is
clearly solely based upon the issue that's before the Court
and not going to be used as a later opinion of this Court
relative to change of venue.

THE COURT: Thank you, Counsel.

Mr. ¥ochis, de ycu wish to be heard?

MR. KOCHIS: No.

THE COURT: Mr. llegus, do you wish to ke heard on
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any final comments?

¥R. HEGUS: San Jose Mercury-lews makes the point

that one of the difficulties you have with an open preliminary

hearing is that people are liatle to confuse it with the
trial. I think that the arguments of counsel here have
exemplified that particular problem in that the cases that
they cite all have to do with pretrial motions made in

the trial court. We're just dealing with the preliminary
hearing here, and this is not the court that's going to be
maxking a decision on the change of venue, as lNr. Kottmeier
knows, and it's not the court that's going to be trying the
case, and so that particular confusion the People can't
make up -- they can't make a distinction between pretrial
motions in a trial court and a preliminary hearing I think
is exemplified by the arguments of counsel here. Yone of
the cases they cite involve a preliminary hearing. The only
case that has decided whether or not there's a right of
access to preliminary hearings that has been cited by

anybody in this particular case is San Jose Mercury-ievs,

and that says that there isn't --
T4E COURT: Counsel, let me direct some questions

to your inauiries regarding the “zan Jose vercury-llews case

because, of course, that was prior to the émendment of the
statute which changed 1it.

MR. NEGUS: Right.

THE COURT: &nd if I r2ad all the way to the end of
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San Jose Mercurv-MNews, the last full paragraph after they've

gone through all of the arguments justifying the Legislature-
allowing the preliminary hearing be closed solely on the
request of the defendant, they proceed to declare and

remind us of Justice Holmes's remark that "The legislatures
are the ultimate guardians of the liberties of the people
employed in quite as great a degree as the courts.”

Now, if they meant that and then if the Legislature
perhaps they read that as well. They entered into this
balancing act petween First Amendment and fair trial rights.
They came up with the conclusion as the guardians of
literty that it's to be open unless a certain condition
exists, and that condition is changed from; in other words,
once they re-balanced it, they came to a different balance
and they said that the hearing is to be open unless it's
necessary for the defendant to have the protection of a fair
and impartial trial. MNow, hasn't that changed quite a bit

from what San Jose Mercuryv-lews is saying?

MR. NEGUS: It doesn't change the basic analysis

of San Jose Mercury-lews. What it changes is whether or

not the defense can just come in and assert that it -- 1
want it closed, or whether we have to make some sort of
showing. And clearly what they were trying to do was to
not allow preliminary hearings to be closed in just routine
cases for no reason. There was at the time that that

statute was -- was béing propounded originally, the then
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reporter for the Daily Report, Mrs. Altman, was always
coming around and askling me, "Why are you closing this
particular preliminary hearing? There is no publicity."
And T take it that what she was trying to do was -- there
was to -- establishing there was some sort of arbitrary or
capricious reason why I would use that particular statute
at that particular time, and that particular argument that
defense counsel shouldn't just -be allowed to do it whenever
they want to was I think what the Legislature was attempting
to change. And so they're saying that you've got to show
there's some reason to do 1it.

The state of the. law in California at the time that
that pzarticular statute was passed was that you could issue
an crder to a witness, a prosecutor, a defense lawver,
anytody involved in a case, and tell them that they can't
reveal anything about the case on a mere showing that there
was a reasonable likelihood that theilr talking to the press
would deprive a defendant of a fair trial. That's the only
standard that existed In Califorria law at the time that
the Legislature passed this particular statute. It's still
the only standard that egists in California law. That's
still the standard for what's called a gag order. I would
sutmit that as they did not pass the statute requested'by
the news industry, that is, the statute which would make it
very, very difficult, rnot impossible however, to make the

kind of showinz which would be necessary to close a prelimina
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hearing; that what they intended was that all we would be
required to do is to show that based upon the kind of
publicity that you have in a particular case, that if that
publicity is sufficient, for example, that would require

a change of venue, then it's necessary to close the
preliminary hearing in order to try and prevent that from
happening. I know that our county does not like change of
venues. It costs us a lot of money. And I know that the
Judges in Superior Court aren't particularly fond of long
continuances because that delays their clearing their
calendars. “What the press is -- what the press is
suggesting Is that sorehow the Legislature ignored the
large body of law -- the only tody of law -- the only
standard that existed at the time the statute was passed
and somehow grafted on this higher statute and that higher
standard, and that standard was onz that they in fact did
not elect to pass. So I would submit that basically they
did not intend to set for us a standard which iIs almost
impossible to prove at a preliminary hearing. If they had
wanted to just say preliminary hearings shall be cpen, they
could have. And the fact that they didn't and that they
passed that statute with an understanding that most
preliminary hearings are heard within ten days of the time
that the person first cories to court, I would submit that
is evidence that they didn't Intend to make us go out and

do jury surveys, which is the only way that I could
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envision handling counsel's problem about speculation.

But they intended the Court to engage in the same kind of
analysis of publicity that courts engage in in determining
change of venue motions.

If you look at the five factors which are -- which
are involved which have to do with the nature and gravity
of the crime, which have to do with the nature and extent

f the publicity, which have to do with the size of the
particular area, which have to do with the relative statuses
of the victim and the defendant, and which have to do with
whether or not there are political overtones to the case,
you engage that type of analyslis. That's the only kind of
analysis which a court could reasonably expect to be doing
at the preliminary hearing, and so I submit that's what
the Legislature had in mind for this particular Court to do.
And I submit also that on the basis of the information that
I've provided to you, that that standard has been met.

Counsel for the different industries, the newspapers
and the television, essentially I think argued contra-
dictory things, which is nice to have two lawyers to be
able to dé. Basically lr. Fendez says, well, the publicity
zbout this case is alvays going to be so great that closing
the preliminary hearing won't -- will never do you any
good and so why do it? And ¥r. Bierschbach argues, well,
it will die down eventually. Yell, I hope it will die down

evenitually and I think that in that paq}icular sense
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Mr. Blerschbach is more accurate, that I think that's --
if in fact the preliminary hearing is closed, then it will
die down eventually and hopefully he can get a fair trial

somewvhere. The example which 1s foremost in my mind at

the moment because it was just argued in the Court of Appeals

yesterday -- Vednesday is the Diaz case in Riverside County,

and in that particular case the preliminary hearing was
closed despite the fact that there was massive pretrial --
there was massive publicity when the charges were
criginally filed, The preliminary hearing was closed.
The transcript has remained sealed, and it's now believed
by Mr. Diaz's lawyers that he can get a fair trial in
Riverside County, and they did a survey to show that.

THE COURT: But they've apparentl§ waived jury.

MR. NEGUS: They have waived jury, but they have
alsoc indicated that -- that's a different decision.

THE COURT: I know. 2But, you see, it puts this
Court in an extraordinary positicn cof having to wonder
wnat's going to happen down the line. 1 mean, if I were
able to divine that in six months if Mr. Cooper were held
to answer and were to waive his right to a jury trial, I
might come to one conclusion. I mean, that's --

MR. NEGUS: That's true, but I think what you have
to do again according to the cases and the standards is
that in making this determination, you have to assume that

it's goling to ke in this judiclial distriet, which is a
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hundred thousand jurors, not three hundred thousand, and
that's not a hundred thousand jurors called, by the way.
That's a hundred thousand jurors that they have on their
computer list.

THE COURT: 1I'l1 assume, Mr. Hegus, that it will
oroceed to a jury trial in this county.

MR. IEGUS: Okay. And in order to do that, I
think that we have to try and reduce the vclume of the
publicity about the case, not nave all the -- nct have
211 the facts that the prosecution 1s pgolnzg to be bringing
out Lrought tefore the jury and not have the very substantial
croblem which we've had innumeratle times in this particular
case.

Mr. Heotitmeier, I believe, several weexks ago

lectured the Court and myself on confusing preliminary

o3

[N

carings and trizls. I would submit if we have this

t

hing televisad, that lots of people will te confusing
the two and that's going to make it very, very difficult
for ¥r. Coorer to get a fair trial.

THE

OURT: Owxay. Than< you, Counsel.

]
-3

“R.

tr
t

tn

TERSCHEACH: Just one thing, Your Honor.

3

H

€3}
9]

OURT: Just very briefly, “r. Bierschbach.

FR. ZIERSCHBACH: T don't like to mzke statements
that aren't substantiated by some sort of evidénce; although,
I'r. liegus doesn't have any hesitation about that. And I

would only say that where he says that the average

(U,

S U
b e me e

Co)

n

fusuwuwsonc



43

preliminary hearing is held within ten days of the day you
appear in court, I believe that in murder cases it's closer
to two months, and I think the Court probably has sufficient
knowledge of its own to know that that's prcbably true.

THE COURT:

Ckay. TI've received all the evidence

on it and T've received the arcument. We're going to take

a brief recess at this time, maybe until about five minutes

t111 13:00, at wnich time I1'11 come back and issue a ruling
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Court

10:00.

motion.

will be in recess until

(Recess.)

URT: Before I do

five minutes till

rule on the matter, I

crmpliment and thank counsel for all parties

and all interests involved for the excellence of their’

argumant and the

This is

yet by any Ccurt of Apceal.

definition given to the werd

ir points znd authcrities, particularly

for his diiige:nce in the presentation of

ratter. It was all commendable.

a new statute.

It nas not teen interpreted
There has teen no judicial

"necessary." It would be this

Court's intention to give the word "necessary”™ its common

and ordinary meaning; that is,

t's a céndition that

Given that meaning, the

Court would, I telieve, have to be convinced that if the

preliminary Lkearing is not closed, that the defendant will
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be denled the right to a fair and impaftial trial, and the
Court at this time is not so convinced. Therefore, the
defendant's motion under Penal Code Section 868 to close
the preliminary hearing is denied. I would Indicate to
counsel that the Court will reserve a right to any --
entertain any later motions as to any particular portion
of the preliminary hearing in this regard as ﬁell.

Counsel, on my agenda it appears we have perhaps
two remaining matters to conclude this morning. One I was
Foing to give counsel an opportunity to address the Court
onthe question of the location of the preliminary hearing
and also I think Mr. Hottmeier wished to address the Court
on an existing order dated S$-14-83 relative to certain
items which have been subpoenaed on a subpoena duces tecum.

“R. BIEESCHEACH: Your Eonor, thank you for your
patience in our hearing. |

THe COURT: VYes. Thank you, Counsel.

MR. ME!NDEZ: Thank you, Your Honor.

THE COURT: Counsel, do you wish to be heard on
the liocation issue?

MR. NEGUS: It would be rwuch more convenient for
r. Cooper in terms of the transportation and the time that
he has to spend going from the point of the preliminary
hearing to have it in San Bernardino.

THE COURT: Okay. Iir. Kottmeler, do you wish to be

heard?

R
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MR. KOTTHMEIER: No, Your Horor.

THE COURT: Okay. The Court doesn't find any
compelling reason to change thne location of the preliminary
hearing. T think it's been our experience in these pre-
preliminary hearings that this is an adeguate courtroom
and the security for all parties involved is able to be
maintained, so it will be the Court's intention to hold
the preliminary hearing in this courtroon c¢n the date set,
which is November the 9th, commencing at §:30 in the
morning.

Okay. Mr. Kottmeler, you wishegd tp be heard
regarding the previocus court order.

MR. KOTTMEIER: VYour Honcr, the Court had ordered

the District Attornsy's Office to contact the Department of

Justice, the Immigration people -- Cepartment of Justice
was the P33T -- Immicration, Border Zatrol, as well as the

Lttorney General, and T have copies of the letters that
were sent by my office pursuant to tnat order, which I'd
like to have marred. I think they can te marked as a group.

THE COURT: That would be fine.

MR. KOTTHEIER: And also I have a response dated
October 3rd from the Immigration and !llaturzlization Service
with regard to one cf the letters. E2asically the response
to the Border Fatrol request -- or Immizration authorities
was that they had no information and no reports.

We have also been in contact with the Attorney

Mrgrne -
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General's Office, and representing the Attorney General's
Office this morning is Attorney Peter Quon, and Harley
¥ayfield indicated to me that there were certain
miscellaneous papers that the Department of Justice had
as a result ol the investigation into the procedures that
led to the misclassification of Mr. Cooper, and that the
defense wculd be alloved to view those items on receipt of
a subpoensa duces tecum. And I received from NMr. legus
this morning the subpoena duces tecum and have given it to
%r. Quon, so ¥r. Quon, I think, is prepared to respond to
the Court on that 1issue.

£s T may have said already, the FBI has not

acknowleared one way or the other by phone or letter the

[#]
[UF

receipt of thne reauest that we have sent to them via the
L J

mails.

THE COURT: Oxzay.

MR. TUDl: Cood morning, Your Honor.

THE CT2JURT: Good morning, Mr. CQuon.

¥R, TU0N: If I may correct !r. Zottreier on one
matter -- rather than our acceding to the sutpoena duces

tecum which T received this morning, what we -- I believe
what Mr. Fayfield of our office informed Mr. Kottmeler is
that we would waive the recelipt of the subpoena d.t.,
reserving cur rights under Evidence Code Section 1040,
also Code of Civil Procedure 2016 for the governmental

privilege and also attorney work product privilege with

n
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regard to those items -- some of the items which we have
in our possession. I did bring with me today all the
materials that I am aware of —- that our department 1is
aware of of our activity in this matter. I have gone
through the box previous to this hearing. I have secluded -+

separated out those materials waich we perceived no privilegsg
to exist and have alsc identified those items which we
pelieve either the attorney worz privilege cr the govern-
mental privilere under 1040 to apply.

THE COUBRT: Okay. Mr. Legus, do you wish to be
heard on that? You don't kncw what has bteen offered or
not offered, I take it, at tahis time.

2R, NEGUS: That's true. 1 haven't seen it.

TEE CJOURT: Okay. I was slightly under the
impression, Yr. Kottmeier, vou ®ere going to address a
dirferent issue. You are slidressing the discovery corder

issue the Court made --

VR, ZOTTMEIER: Yes, Your Honor.
THE COURT: -- earlisr. Ckay.

Well, what I'm inclined to do is -- I don't want to
schedule znotiner hearing tetwsen now and the preliminary
hearing, so what I'm -- well, hiw long do you thinz --
maybe Mr. Negus and Mr. Qucn, r2u could just confer very
priefly right now in terms ¢f time —- wvhat length of time
vou think we're talking about ia your reviewing what is

orfered and --
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MR. NEGUS: I take it there's no problem with the
stuff that he's not asserting the privilege on.

¥R. QUOH: That would be correct, Your Honor.
I'm prepared to give -- or at least show it to him at this
vpoint. T did not bring coples of any materials with me,
so if Yr. Negus desired to have copies, he -- we would
héve to arrange a time between he and I where we could go
to his office to xerox it.

THE COURT: The only question I raise is if the
privilege 1s exercised and is contested, then the Court
has to perform certain functions to rule on the privilege

and then to have an in-camera hearing on matters if the

ey

irivilege is -- or if the request for an in-camera hearing
is reguested. That's the proceeding that I'm concerned
with.

M2, NEGUS: Well, I would suggest that perhaps we
cculd céo that now.

THE COURT:  All right. Let's do 1t now then.

Xr. Zuon, perhaps you could be seated at counsel

our disccvery orders.
Hr. Hcttmeler, rerhags you can address the Court
as to what rarticular paragraph it is of the defense --
FR. NEGUS: 1It's nurber 9, Your Honor.

THE COURT: TIt's number 9?2
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MR. KOTTMEIER: It's on page -- begins on page 5.

THE COURT: Okay. I'm with it now. And that 1is
"Any and all rerorts, documents, notes, tapes, photographs,
or other writings concerning Kevin Cooper, Kevin Cooper's
escape from CIX orn June 2nd, 1983; the killing of the Ryen
family and Christopher KHughes on June 4th or 5th of 1983;"
that was the extent of the order.

MR. KOTTEZIER: I think you may have left out the
sectlon -- the last line, "the arrest of Kevin Cooper on
July 30th, 1983."

THE COURT: You're absolutely right, Counsel. I
did leave that out.

Hr. Quon, you have with you certain dccuments that
are in the possession of the ¥ -- is it the FBI?

MR. QUQN: No. Department of Justice, State of
California.

THE COURT: The Department of Justice. And as to
portions of those you're going to -- you wish to exercise
the privilege under Evidence Code 1040 and also the work
product privilege; is that right?

MR. QUCZN: That's correct, Your Honor.

THE COUZT: Okay. &nd you're requesting an in-
camera hearing?

MR. QUCN: VYes, I am, Your Honor.

THE COURT: O0Okay. The Court will be in recess.

I'11 proceed in chambers in-camera with Mr. Guon and with
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the court reporter and make an in-camera examination of
the documents, and will then issue a ruling back in court
shortly.

Court will be 1in recess,.

(The proceedings held in-camera are

not transcribed herein by order of

the Court.)

{The following proceedings were held

in open court:)’

THE COURT: Before I rule on Mr. Quon's motions,
I'd like to ingquire of Fr. Negus as to whether or not you
have a multi-page report, maybe a quarter to a half-inch
thick of what's believed to be a report to Mr. Denton by
a Mr. James Brown =

MR. NEGUS: I do.

THE COURT: -- that's dated June 20, 1983.

MR. NEGUS: 1 do.

THE COURT: You_do. Okay.

The Court has reviewed the documents presented to
it by Mr. Cuon, and the Court orders that the following
documents be made available to defense and the motions made
under the 1040 privilege or work product privilege are denied
with regard to these items, and that is: a folder entitled
"San Bernardinc Confidential Investigation #831V001l1,"
the right-hand portion of that file, and also a file

designated "Clips and Miscellaneous,” all the items within
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MR. QUON: Thank you, Your Honor.

THE COURT: Thank you.

Okay, HMr. Negus, do we have any other matters at
this hearing --

MR. HLEGUS: Yes.

THE COURT: -- to take up?

MR. NEGUS: I would at this point in time,

Your Honor, reguest that the preliminary hearing be delayed.

I would request a week's delay. The reason for that is
that in order -- I would like to have the opportunity to
precare a writ to a higher court on the Court's ruling
this rorning because I don't think that -- you know, if
you're wrong, it's not going to do me much good to take it
up on appeal, and it would take me approximately, I think,
a week to do that. So if we could start on November 16th,
that would give me an opportunity to do that.

THE CQOURT: Well, this is the 7th today. You're
talzing about one, two, three --

MR. XEGUS: I'm talking about one week's delay of
the prelim.

THE COURT: VWell, we've got four and a half weeks
until the prelim as it is now.

MR. NEGUS: That's true, but I have enough work
preparing for the preliminary hearing to take up all of

that time, and in trying - I've already spent two weeks
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frying to get in all the junk together on this particular
case which I couldn't do getting ready for the preliminary
hearing, and I feel in order to -- in order to -- I can't --
I can't justify really to myself taking time away from
the preparation of the preliminary hearing especially if
it's going to be open -- which is going to require
additional work on my part, I'm sure —- I can't justify
taking that time away in order to -- in order to prepare
the writ, but I think that the writ should be done, so
I'm asking for an additional week.

THE COURT: Ckay. HMr. Kottmeler and Mr. Kochis,
do you wish to be heard on that motion?

MR. KOTTHMEIER: WWe oprose the .requested continuance,
Your Honor.

THE COURT: Okay. 4t this time the motion to
continue the preliminary hearing will be denied. ‘

Do we have any other matters, ilr. Negus? Mr. Kochis?
Mr. Kottmeier?

MR. XOTTMEIER: !lo, Your Honor.

TEE COURT: Qkay. .

MR. NECUS: Ve =--

THE COURT: Yes? '

MR. NEGUS: e have not yet received most of the
documents requested in the disccvery motions, especially
from the Department of Correcticns, and other things.

There may be also additional discovery matters that will
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be -- we will have to litigate. I would assume that
whenever the preliminary hearing starts, that we could do
that in the course of the preliminary hearing. I am not
asking any additional favor, but I want to let you know
there will probably be additional discovery motions.

THE COURT: I would think so. I would think
your indicated length of the preliminary hearing would
give us a chance to resolve some issues in the first few
days or so that would facilitate the preliminary hearing
proceeding in a reasonably expeditious fashion.

Ckay. The Court will be in recess until November
the ch at the hour of 8:30 for the preliminary hearing
in this matter.

Thank you, Counsel.

(Proceedings ccncluded.)
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