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(The follo~ing proceecings were held in chambers:) 

THE COUP~'l': 1~. Negus, you ha,re reques tec that before 

we proceed into the courtrooc, that you be heard in cha=bers. 

The record may reflect that !!r. Cooper is present ~ith his 

counsel, anc the District Attorney's Office is represented. 

Do you ~ish to be heard? 

}fit. NEG'CS: Yes, Your Honor. 

l\,ith respect to t!:is particular hearing, I filed a 

notice, requested that the hearing be held in a closed 

courtroom ,·;rithout access to the press. I believe that our 

reasons are set forth in the motion that I -- in the ~otion 

that I filed. 7nat would have been the first ootion that I 

filed. 

It ~70u1c seet!l that if one is going to have a cotion 

on a Penal Code Section 868 catter, that it ~ould be futile 

to have the r.otion and give all the reasons in open court 

of why the material should be -- at the ?reli~nary hearing 

should be closec. And for that reason I think that it --

that in order to be a~le to acdress the issues that are 

necessary for the 868 ~otion, that .·~e should be able to do 

that without the press being present. Othen\~se, it .ould 

be self-defeating • 

In addition, with respect to the discovery motion, 
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1 rnos~ of the rna'!:ters i::. the c.iscove:-y motJon are matters which 

2 ~..d 
a-;a':"r: <l'!.""C e,·idence .. hic!: v:ill be ecuced at the preliminary 

3 hearing. Anc. in oreer to i~su~ c -":at l-1r. Cooper receives 

a =air trial, : believe that the hearing shoula ue c~v~c~ for 

5 those matters as well. 

6 ':'HE COVR':': Do you wish to be heard? 

7 ~R. KOCHIS: r have no objection to that request. 

8 ':'H=: COCR':': Okay. ':'he matters that we're going to be 

9 ::earing today, as : can best deta:':!. then, are going to 

10 ~e iliotions to q~as:: certain subpoenas, a variety of those, 

11 ce=ense co~nsel's £or=al motion for discovery which is 

12 ci:rectec only in part to the Dist:rict Attorney's Office, but 

13 in part to other age::::ies as well -- presumably there will 

14 ~e those o~~er agencies here to be heard on that -- and also 

15 the 868 ~otion to clcse the preli=.inary hearing. 

16 I'm going to deny the motion at this time to close 

17 these proceedings. 

16 Do you have a::.y other motions at this tine, any other 

19 issues to address? 

20 !-:R. r-:EGGS: I would request then that sonehow when 

21 we're talking about ~~e various i'!:ems with the 868 motion, 

22 that we do that in c::a~ers. If you don't wish to close 

23 the open courtrooffi, ~~ere has to be some sort of mechanism 

24 fo:r addressing theSE issues outside the presence of ~~e --

25 THE COURT: 7he question as presented in the 868 

26 motion is whether or not the closing or keeping the prelimin y 
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hearing open will provide will deny Mr. Cooper a fair 

trial if the matter proceeds to trial. Nhy can't those 

issues be openly discussed? 

MR. NEGCS: The problem is one of the problems is 

that in making that motion it's going to be necessary to 

refer to,h, inflamrnatory publicity ,,-hid: has occurred in the 

past, and in so doing you only re-emphasize that inflammatory 

publicity, ane, E, to the evidence .. :hicn .... ill be~uced at 

the preliminary hearing. Ane if you have to refer to that 

evidence in open court in oreer to have the hearing closed, 

it becomes self-defeating. And so when we have to refer to 

those kine 0: matters, which I tr.ink will be for the 868 

for most of the 868 hearing, it would seem to me that 

we're put in a position that either I don't present all the 

evidence or I am creating the sa~e sort 0: climate I'm trying 

to avoid. 

THE COGR':': l';hat ..... e'll do at this time -- I've denied 

the motion at this time, !-~r. Negus, but \o.·hat we'll do is 

we'll try and handle first the motions to quash the subpoenas 

When we get to the 868 motion, if there are aspects of it 

there are certain aspects of it that I think the closed 

hearing won't make much differe~ce, and that is if you wish 

to -- you've indicated you're going to submit certain 

video tapes. You've asked they be marked, and they have 

been marked, and certain newspaper things in those matters. 

Those things I think can be received by the court in 
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open court, an~ that won't affect your case. 

If we get to spe::::ific issues that you think are of 

such a nature, I'll allo .. you to make t-~at request in court, 

and I'll rule on it, ane then we'll either proceed in open 

court, or we'll -- if I ~rant your request, we'll hear 

portions 0: the motion in chambers. 

!-~R. NEGCS: One logistical problem: ':'here is one 

\\itness that should be here at 9:00 o'clo::::k, t.~at is, !~ayor 

t\'alker of the City of Chino .. ho has aske~ that he be put on 

as quickly as possible to testify, so t~at he co~ld be out 

0: court by lC:OO o'clock. I woule imagine his testimony 

woule take something like l5 minutes or 20 ~inutes. ':'here-

:ore -_. and he is -- his testimony will be concerning some 

of the inflarr~atory things w~ich have been saie about 

~r. Cooper in the City of Chino. 

I wouldn't \\ish to re-emphasize those things and have 

th~~ back on the evening ne~5 again, because I think that 

would j eopardi ze !-~r. Cooper' 5 abi Ii ty for a :air trial. 

Therefore, I would request that sometime in the time frame 

of 9:00 to 10:00, we take ~ayor Walker's testimony outside 

the presence of the cameras, either in chambers or having the 

cameras leave the. courtroom. 

THE CODRT: Counsel, do you have any a-othority at 

all -- you have authority, but -- and I grant you that 868 

in its amended form is relatively new. 

!>!R. NEGUS: Well, there's lots of authority which I 
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have cited to the court as to, A, the court has a duty to 

protect the defendant's right to a fair trial, and, B, the 

court can make orders denying access, temporarily, to evidenc~, 

to exhibits, to -- you can rest~ict the right of the parties, 

the witnesses, any participant,to discuss the matter with 

the press. You can have closeB hea~ings as to the 

admissibility of evidence. Yon can have closed hearings as 

to any number of things. 

~he Allegrezza case tha~ ! talked about was a closed 

hearing as to the admissibility 0= evidence. T~e Younger 

versus Superio~ Court case has to do with stopping people's 

ability to talk about the case. 7::e:::-e are othe:::- cases that 

are -- have been that have c~e down which have indicated 

you have a right to close off ex~ibits, you h~ve a right to 

seal transcripts, you have a rig::.t to close off any number 

of things. 

The only case by the t:.S. Sup:::-e:ne Court on pretrial 

hearings held that you had a ,......;-';..+-.... -~ ... - to exclude L~e public 

from those pretrial hearings. Tbe only case,~y the U.S. 
-~.--. 

Supreme Court which has corne do.m on the tCit¢ of access has 
'-' 

been access at trial in the Ric~~on= ~ewspaper case, which 

was cited, where the trial judge ~ade no findings as to any 

necessity for a closed hearing. 

All the cases indicate .. 1-- ..... _ ... a,- upon a finding, such a 

closed hearing is necessary to p~otect the right to a fair 

trial, that such an order not only can be made but should be 
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made. 

'!'HE COUR:': Okay. Let's go out in open court in just 

a few minutes, and we'll co~mence with the motions to quash 

the subpoenas, ?a~ties who wish to be heard on those. 

When your witness, Mr. Walker, arrives, you can 

inform the cou~t, and we'll address that issue then. Okay? 

MR. KBGCS: Could Mr. Cooper again be unshackled for 

the cou~t appearance? 

:'EE COUR:': Yes, the court will order that. 

(The following proceedings were held in open 

court: ) 

:'HE COUR:': !-:o~ning, 1 ad i es and gentlemen, counsel. 

This is the ti~e and place set for a number of motion 

in the case of People of the State of California versus 

Kevin Cooper. '!'he reco~d may reflect that defendant is 

present with counsel, and the Dist~ict Attorney's Office is 

represented. 

t\'e have a nUr:lber of items on the agenda today. I 

don't really know how long or how short they'll take, but 

we'll try and indicate what they are, and if counsel have 

some p~iori ties as to y;het.~er they have to be elsewhere, we "ll 

try and take their cases first. t .. e' 11 just work our way 

down till we get them done. 

t\e're first going to address a number of motions to 

quash subpoenas. Mr. Hanoian was here previously and is here 

today. 
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the subpoenas, ?a~ties who wish to be heard on those. 

When your witness, Mr. Walker, arrives, you can 

inform the cou~t, and we'll address that issue then. Okay? 

MR. KBGCS: Could Mr. Cooper again be unshackled for 

the cou~t appearance? 

:'EE COUR:': Yes, the court will order that. 

(The following proceedings were held in open 

court: ) 

:'HE COUR:': !-:o~ning, 1 ad i es and gentlemen, counsel. 

This is the ti~e and place set for a number of motion 

in the case of People of the State of California versus 

Kevin Cooper. '!'he reco~d may reflect that defendant is 

present with counsel, and the Dist~ict Attorney's Office is 

represented. 

t\'e have a nUr:lber of items on the agenda today. I 

don't really know how long or how short they'll take, but 

we'll try and indicate what they are, and if counsel have 

some p~iori ties as to y;het.~er they have to be elsewhere, we "ll 

try and take their cases first. t .. e' 11 just work our way 

down till we get them done. 

t\e're first going to address a number of motions to 

quash subpoenas. Mr. Hanoian was here previously and is here 

today. 
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1 And yo~ have a numbe~ oof agencies that you're 

2 representing, I understand; is that right? 

3 r-~R. HANOIAN: That's correct, Your Honor. I'm 

4 representing the Department of Corrections, various branches 

5 of the Depar~~ent of Corrections, Special Services as well 

6 as personnel frore the California Institute for Men. 

7 Specifically \\'e would nove to quash the subpoenas 

8 for the Special Services records as well a~ the subpoenas 

9 for personal appearance on the Superintendent, Mrs. Carroll, 

10 and on the public information officer as reqards the 

11 868 motion. 

12 I'm also here to oppose certain ite~s in the discover~ 

13 motion request as well. 

14 THE COUR7: Yes. \-:e' re going to be requesting that 

15 independently of the motions to quash. 

16 t'ie also have, I think -- is it !-!r. Terry? 

17 r-:R. TERRY: Yes, Your Honor. 

18 THE COUR7: You're here in regards to some motions 

19 to quash personal subpoenas and subpoena d.t.'s on 

20 Senator Ayala and Senator Bader; is that correct? 

21 r-!R. TERRY: Tha t 's correct. 

22 THE CODR7: Do we have any other persons appearing 

23 on motions to quash subpoenas? 

24 Okay. l:e then have also on calendar today a 

25 discovery motion by the defense vlhich addresses a number of 

26 departments and agencies, California Institution for Men. 
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Mr. Hanoian, you'll be addressing those issues as 

well. The District Attorney's Office --

Do we still have issues in contention as regards to 

that motion with your office, Mr. Kochis? 

MR. KOCHIS: No, we don't, Your Honor. 

THE COURT: Okay. We'll just --

So that's the discovery part o£ it, and then lastly 

we have on calendar for today the 868 motion by the defense 

to close the preliminary hearing. 

We have an indication of some attorneys for -- or an 

attorney for NBC, Mr. --

MR. ME~;DEZ: Robert Mendez, Your Honor. 

THE COURT: !-!r. !-!~ndez. Excuse me, =-~r. :·:endez. 

We'll address first the issue of your standing to 

address the court, and then, depending on that ruling, we'll 

hear what you have to present. 

Okay. Let's proceed, ~r. Hanoian, with your matters. 

And if among the growing pile of paperwork I can find the 

subpoenas we're actually dealing with, we'll go through them. 

Okay. Mr. Hanoian, if you would indicate the 

particular subpoena you wish to address and make sure that 

counsel is able to locate it, and I locate it, and then you 

can be heard on it. 

Actually, the first one I have in front of me is a 

subpoena d.t. to Rick Minjares, the custodian of records, 

Special Services Unit, Department of Corrections. 
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HR. HA.'-'OIA!\: Yes, Your Honor. 

Specifically with reqard to the subpoena with the 

records there, we would indicate that the request lacks 

specificity. It's overbroad. !t's irrelevant to the charge, 

the charge bei~g escape for t~is particular case. And 

v.'i thout a further shoY."ing by the defendant, he's not 

entitled to irreleva~t records. 

THE CO~RT: Well, where it refers to any and all 

records, docunents, notes, tapes, photos and other writings 

concerning the investigation of the escape of Kevin Cooper, 

Y."b:y isn't Y."hy aren't all of those relevant to the escape 

charges? 

!1m. E';;""OI.!..!\: ":'0 the extent there are any of those 

types of record.s, perhaps the~' .... ould be -- they would be 

relevant. But he's asked for the entire file regarding 

a~ything in the Kevin Cooper ~atter, all records, notes, 

tapes, photos and --

THE COURT: Yes, but it specifies it's concerning 

the investigation of the escape. Doesn't that limit it? 

~ffi. P.ANOI&~: To the extent that it linits it to that 

particular factor, Your Honor, we would claim the governmenta 

privilege.. An~' items that '"ere in fact investigated were 

investigated. confidentially, and the records are not 

available to the public, and we would claim the privilege 

on those. 

THE COURT: You're telling me that when there's an 
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escape from State Prison and your people participate in an 

investigation of that and then there's a prosecution of that, 

that the -- that investigation is not discoverable when the 

escape is prosecuted? 

MR. HANOIAN: Certain -- certain -- what we've done, 

You:::- Hono:::-, is bring to the court all -the documents from the 

file :::-egar~ing Mr. Cooper -- f:::-om Special Se:::-vices, and I'm 

not ce:::-tain exactl:r what it is that !-!:::-. Negus wants. With 

rega:::-d to the escape, there was no investigation by Special 

Sen-ices to apprehend Mr. Cooper. 

""-:':­.c __ L COUR':': Kell, then as to the Iten No.1, you're 

telling me that there is no -- there are no doc~~ents at 

all whatsoever by your institution regarding the escape. 

I find that a slight bit hard to comprehend, that you would 

have had someone escape from one of your institutions, and 

there tave been no investigations, no record of any such 

escape? 

!>iR. HANOI;'~?\: Kell, that's -- this is a particular 

branch of the Department of Corrections, Special Services. 

THE COURT: Okay. 

!>:R. HANOIlS: And the records that they have, they 

did an investigation, and there's a public record of such 

an investigation that was released to an assembly committee 

regarding reasons, possible reasons for an escape from the 

California Institute for Men. I believe Mr. Negus has a 

copy of that particular report. 
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7P.E COURT: Okay. 50--

:·!R. HANOIA.~: vie do have that. And 

THE COURT: Okay. In othe~ -- what you're telling 

me is that the Special Se~vices Unit has no individualized 

report conce~ning the !acts, the investigation of the escape, 

the alleqed escape, of !-!r. Coope~? 

XR. HA.~OIAN: That' s cor~ect, Your Honor.' 

':'HE COUR':': Okay. So ther. you have no objection to 

that. You're just indicating t1:.at you have no such records? 

!-:R. HA..~OIA~: That's correct, Your Honor. The~e was 

an investigation with regard to the Cooper matter that is 

periphe~al to the escape. Perhaps that specific report the 

court wo~ld like to look at in camera, and if t~e court is 

of the view that it does relate to the escape, then we would 

be willing to hand that over. 

THE COtJRT: Is this the report that you released to 

the State Legislature? 

!·!R. HANOIAN: No. This is a different report. 

THE COURT: A different report. 

MR. HANOIAN: Yes. 

THE COURT: It relates to the alleged escape of 

Mr. Cooper? 

!·!R. HANOIAN: No, it doesn't relate to the alleged 

escape. It relates to Mr. Cooper, but not as to the escape. 

THE COURT: Counsel, do you wish to be heard? 

r-~R. NEGUS: It would seem that if it relates to 
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1 !-!r. Cooper, it' s something that they should give me, Your 

2 Honor, and I am under the impression that there is an 

3 investigation ~a t was taking place .d t.~ tr~'ing to apprehend 

~!r. Cooper after ~"-le -- after the escape. 

5 THE COt:RT: Okay. \-;'e haven't gotten to that. That's 

6 Point 2. 

7 ~~. NEGt:S: I thought -- : t~ought counsel said that 

8 there .. as no suc!:. investigation. perhaps I misunderstood 

9 him. 

10 !.!R. F.;,.~mI~!;:: That's .. tat my clients tell me, and 

11 t::at 1 £ the records reflect. 

12 ~~R. t\ESUS: ":'here are recorcs that we've already 

13 receivec from the Depar~~ent of Correc~ions indicating that 

14 a~ agent of the Special Services Gnit, .. ho I know to be an 

15 agent 0= the Special Services Unit, a John Laudeman, was 

16 o::t conducting a~ i nvestiga tion, looking for l-~r. Cooper. 

17 Nm·:, :.~. Rochis, .... ·!-len ?-!r. Ha!1oian was last here, 

18 calle:: up a person by the name of Zeke Hernandez .. ·ho is an 

19 i:westigator down at C.I.!-:., and Z,1r. Kocl:is asked !-!r. 

20 Hernandez was ~r. Laudeman involved. ~r. Hernandez said 

21 no. ~owever, after that I went back and looked at a report 

22 filed by ~·:r. Eernanc.ez v:hich I have received from the 

23 institution, an:: it indicates that :-:r. Laudeman , ... as right 

24 along .. ith hL~ as part of the investigation. Therefore, I 

25 have some .. hat difficulty crediting t~eir denials that the 

26 Special Service ~nit .. as involved in that investigation, 
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, because !-!r. Hern~ndez' report. indicates he was. 

2 THE COUR':': Counsel? 

3 MR. HA..~O!AN: l\itt regard to any report by !-'..r. 

4 Laude~an, we would again ask the court to consider the 

5 p~ivilege and view in came~a to dete~ine whether or not tha 

6 ~elat.es to the charge in =ront. 0= the court. That is a 

7 privileged doc~~ent, and we would so claim the privilege. 

8 7HE CO~R':': Okay. As to t.he second item, any and 

9 all records, docu:!lents, not.es, tapes, photos or othe~ wri tin 

10 concerning the at.tempts to apprehend Kevin Cooper after his 

l' escape, do you wish to address that issue? 

12 !-!P.. H.Z,:-:OIAX: I believe that pretty much is t.he same 

13 kind of a request. As I indicated to the court, therE is 

14 no such speci=ic report. And again I have brought the entir 

15 file for the cou~t to look at and det.err.ine wheL~er or not 

16 such a ~eport exists. 

17 THE COt"?:': Can you give r.le an idea of what the 

18 entire file looks like? It's not in boxes, is it? 

19 MR. HA~OIA..~: No. 

20 THE CO~~T: That's a relief. 

21 !-:R. HANOIA.-": Thi s size. 

22 THE COCRT: Okay. 

23 ~ell, okay. Your motion to quash the subpoena of 

24 these records as specified in L~e subpoena d.t. is cenied, 

25 and the court 10:i11 grant your request for an in-camera 

26 proceeding. I think that's Evidence Code 1040, is it not? 
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NR. HANO:::A.."Z: '.:'!':a~' s co:-:-ec~, You:- Hono:-. 

THE COURT: So let's pass t~a~ :0:- the moment, and 

court ~ill have the in-ca~era session on your -- exercise 

your privilege ,,:i th regar=s to those matters. 

v:hat's the nex~ one you v:is:: to accress, !-1r. Hanoian? 

MR. HA..~OIAX: '.:'::e:-e is a subpoena for Oscar Pena, 

but it is icentical to the one for !'~:-. !-:injares. 1-1r. Pena 

is a SDecial Services rep:-eser.tative out 0: Sacramento, and 

he has no records othe:- ~an those 0: ~·~r. Ninjares. They 

~ere for~arcec to Sacr~ento fron ~~r. :':injares, and there are 

no subsequent records. 

Tr:E COCRT: Oka::". ':'r..e r:lotio:1 to quash ~ill be denied 

The request for -- regarcs to the exe:-cise of the privilege 

under Evicence Code lO~C ~ill be granted, anc the court will 

hear that concurrent ~ith the o~~er matter. 

Any other ffiatters? 

Y:R. E;"'~OI;"!\: ':"here is the subpoena of !·~rs. Carroll 

and the public information officer for L~e 868 hearing, if 

the court ~ould like to take L~at up at this time. It may be 

that the same issues, at least legal issues, are going to 

arise with regard to all of the subpoena quashing and the 

868. 

TH~ COURT: Okay. Let me just hold off on that and 

tr~' and cOI:'.part!nentalize our handling 0: these matters. 

r-~R. HANOIA~: Certainly. 

THE COURT: Those are all the motions to quash that 
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you have at this time. 

Z-!R. HANOIAN: That's correct. 

~HE COURT: Except for the 868 issue 

!·1R. HANOIAN: Right. 

THE COURT: motions. Okay. 

7hank you, Mr. Hanoian. 

!-~R. HANOI AN: Thank you, Your EO:::lor. 

THE COURT: I guess we might as well go to the Ayala 

and Bader notions to quash at this time. 

~R. TERRY: Excuse me. 

!-~R. P.A~OIAN: Oh, sure. 

MR. TERRY: Your Honor, I 'm Ma:r-:'~ Ter:r-y from the 

Office of Legislative Counsel, represen~ing Senator Ayala 

and Ass~~blynan Bader. 

An attempt was made to serve the~ with identical 

sUbpoena"s requiring their personal preEe~ce and for them to 

produce ce:r-tain records, specifically letters from their 

constituents involving prison construction, prison security, 

the presence of the correctional facilities in Chino and 

Kevin Cooper, and what basically would ~e a statistical 

summary of mail, telegrams, records of .?hone messages or 

other communications from constituents on related issues. 

\.;"e feel that these subpoenas are invalid for a 

couple of technical reasons: 

One is that they were not prope:r-ly served on the 

members. They were merely mailed to ~eir district offices 
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at a time when the me~be~s were ~~ session in Sacramento 

and, second, that the a~tempt was made during session itself 

when they are constitutionally immune to civil process. 

We decided for the convenience of the court, however, 

to also combine with these technical objections in our motion 

some more substantive le;al and constitutional issues which 

we feel were raised, ~at is, that we feel that this 

constituent mail is privileged under 1040 of the Evidence 

Code, and we also feel ~~at for the jucicial branch to requir~ 

the attendance of busy :"egislators v:hen no corr:pelling reason 

for their personal ap?earance has been established and for 

the judicial branch to require L~e production of these 

confidential constitue~t co~~unications would amount to a 

separation of powers violation. And those basically are our 

objections to these subpoenas and why we are moving to quash 

them. 

THE COURT: Thank you. 

~r. Negus, do you wish to be heard? 

!-ffi. XEGUS: Kith res?ect to the first, Your Hono~, 

as there is a denial of proper service, I'd like to file with 

the court the subpoena, originals of the subpoenas with 

proof of service on the back. 

As you can note, both of the subpoenas were personally 

served upon representatives of the Assemblyman and the Senator. 

They were not ~ailed. 

The persons w~o accepted tr.ose services when Mr. --
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1 when !-~:::-. Fo:::-bush went to their :::-ep:::-esentative offices in 

2 Southern California, indicatec that they we:::-e authorized to 

3 accept service on behalf of the Assemblyman and the Senator. 

4 I am aware from personal communications from 

5 AssB~blyrnan Bader's staff that he in fact has received 

6 pe:::-sonally the subpoena. 

7 Anc ! am ~ade to believe, froffi statements of Senator 

8 Ayala and the press, that he likewise has personally 

9 receivec the subpoena. 

10 The Penal Code does not require t~at one go out and 

'1 actually tag t.'1.e individual, but merely that people 

12 personal service be effected on people 0:::- people l:ho will 

13 transmit those doc~~ents. If counsel has any doubt as to 
/-'~---. 

14 that, I an sure we can get the people from their offices 

15 into court and ask them whether or not they did ~'hat they 

16 said they would do and transmitted the documents on to the 

17 Assemblyman and the Senator. Judging from the fact that 

18 counsel is here, I sort of suspect they did. 

19 I-:i th respect to the issue of service when a -- when 

20 the Legislature is in session, the particular provision that 

21 counsel cites is -- has to do with civil process, and this 

22 of course is not a civil case. And so I would submit that 

23 Article 4 Section 14 doesn't apply to the services of 

24 criminal subpoenas. 

25 When I talked to Mr. Terry's associate, Mr. Bassett, 

26 he indicated that his belief was that civil process m~ant 
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all p~ocess. Howeve~, you'll note in Code o! C:'vil Procedure 

:985 and in Penal Code Section, I t~ink it's 1328 that 

counsel cites. that they define a s..:.bpoena as a process of 

t!1e court by wl:icl: a person is con?elled to attend. And 

indicating by just the use of the ""ore "process." that 

p~ocess is dividec into cri~inal process and ci~il process. 

;'_nd in f act ou~ subpoenas a~e so ei vided. It says at t.lte 

top "Criminal Subpoena" anc "Civil Subpoena." So I don't 

think that that particula~ -- that particular p~ovision 
, . app ... l.es. 

The cases cited by counsel in r.is Points and 

nutho~ities, qetting to t~e Dore s~stantive issue as to 

",-het.l;er or not one can sct>poena quote, "higr.ly placed, busy 

p~lic officials," has to do with situations ir: .-hich, in 

the case of t~e Deukrnejiar: case, anc in the case of the 

Civiletti case which he citec have to do wi~ situations 

",-here it is acknowledgec that the official being SU!!l.'!Ioned 

had no personal knowledge of the matters about .l:ich he was 

going to -- r.e was being ~e~uired to testify. 

In the Deukmejian case the· subpoena was served on 

t~e Governor, asking him to testify as to the conditions at 

San Quentin. And it was acknowledged that Gove~nor 

Deukrnejian had no personal knowledge of what it was like 

ir.side the prison, but that they were trying to get him in 

because he had some sort of he had been inst~lli~ental in 

the policies which had created those conditions. And in 
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that situation, they found that there ..... as other people who 

would be better situated to testify about the actual -- the 

actual conditions. 

The Civiletti case had to do with a sinilar -- a 

sir:lilar-type issue. And so basically -- ane I think that the 

other case that ..... as citee, the Boare of Pha~,acy case, had 

to eo ..... ith the situation in ..... hich the httorney General was 

subpoenaed to give an expert opinion as to attorney's fees. 

Again, this is an issue in ..... hich that particular 

official woule have no greater kno.,ledge than any other 

la,,-yer practicing in the area, and there was no showing of 

any personal kno ..... lecge. 

The personal kno ..... ledge element is the element which 

is is -- ..... hich recurs throughout these -- throughout 

these cases in which public officials have been required not 

to attend proceedings. 

In this particular case, in looking at what kind of 

evidence that is required under the ne ..... statute to make a 

sho ..... ing for a closed hearing, with respect to Penal Code 

Section 868, I submitted Points and Authorities which 

indicate that the sa~e factors which are involved in making 

eecisions as to change of venue motions are the factors whic 

are to be taken into account in 868 motions. 

The reason for that is that the thing that you're 

trying to do with both of those remedies is to preserve the 

defendant's right to a fair trial, to preserve the right to 
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have a situation in v.'hiC:: publicity p~ior to trial doesn't 

create a climate of opinion ~~ich oakes it impossible for him 

to have a fair trial, and prese~ve a situation in which the 

jury learns of the evidence of the case as it comes from the 

v.'itness stand, rathe~ than lea::-ns of the evidence of the case 

when it is published in the p~ess. 

~h~oughout the cases t~at have dealt ~ith the nature 

of prejudicial publicity ... :hich can prevent so:nebody from 

receiving a fair t~ial, the nest recent one is OdIe versus 

Superior Court which I cited i~ the Points and A~thorities. 

That's found at 32 Cal.3d 932. And it plainly -- it plainly 

indicates that when ~~e case C~ the participants are involvec 

in a political controversy, t::at is a ve~y strong factor which 

can be taken into account as =ar as the adjudging the 

publici ty in th e case as to .... hethe~ o~ not the defendant 

will receive a fair trial. A~d that's an old principle of 

law. It goes back to the o~iginal case that eve~ dealt with 

that in this jurisdiction, ~aine versus S~perior Court. 

In this particular case the need for those -- for 

both Senator Ayala's and Asse~l~~an Bader's personal 

participation is L~at the pa~ticular 

that this case has becom~i~ed in 
y:... 

which has to do in two t~o-fold: 

political controversy 

is the cont~oversy 

One, it has to do with the opposition in San 

Bernardino county to the expansion of prisons ~ithin the 

county, both in Chino and in Adelanto. It also has to do 
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1 ~ith a sub pa~t of t~a~ -- a sub pa~t of that has to do with 

2 a longstancing feeling on the pa~t 0: Legislato~s of resent-

3 ment agai!1s~ Los Angeles County because San Bernardino County 

had the p~isons presen~ in our co~~uni~y, and our local 

5 Legislato~s, judges, s~pervisors !'",ave r:;ade numerous public 

6 sta~ements saying that we're havin~ to ceal ~it:: p~isoners 

7 fron: Los ;'.!1geles Co U!'l ty , and that's a problem, a responsibili y 

8 of Los ~ngeles County's, shouldn't be our problen:, shoaldn't 

9 be ou~ ~esponsibility. So there is t~at ongoing political 

10 opposition, the prison's ongoing resentment aga~nst cases 

11 from Los .:'.ngeles County. 

12 In this pa~ticula~ case, wit~ respect to Senator 

13 Ayala, Se:-,a tor Ayala a!.so has been involved in attempts to 

mitigate ~e fiscal ire~act of this ~a~ticular case on this 

15 particular county. 

16 F~azier versus Superior Cou~t, which is at 2 Cal.3d 

17 cited in t~e briefs, like .... ise says that political debate 

18 about fiscal impact of a case is anot::er thing which can be 

19 taken into account in ac:udging the p~ejudicial nature of 

20 the publicity. 

21 Senator Ayala has been a leader against prison 

22 expansion in this particular area. Ee has made use of the 

23 Ryen killings and the public prejudice against Kevin Cooper 

24 in mobilizing opposition to that expansion. The press has 

25 even credited the Ryen killings and p~blic opposition, 

26 public feeling against ~~. Cooper to the recent defeat in th 
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13 Ayala, Se:-,a tor Ayala a!.so has been involved in attempts to 

mitigate ~e fiscal ire~act of this ~a~ticular case on this 

15 particular county. 

16 F~azier versus Superior Cou~t, which is at 2 Cal.3d 

17 cited in t~e briefs, like .... ise says that political debate 

18 about fiscal impact of a case is anot::er thing which can be 

19 taken into account in ac:udging the p~ejudicial nature of 

20 the publicity. 

21 Senator Ayala has been a leader against prison 

22 expansion in this particular area. Ee has made use of the 

23 Ryen killings and the public prejudice against Kevin Cooper 

24 in mobilizing opposition to that expansion. The press has 

25 even credited the Ryen killings and p~blic opposition, 

26 public feeling against ~~. Cooper to the recent defeat in th 
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Legislatu~e 0: the Gove~nor'splan to convert Youth Training 

School :'nto a facility in w~ich Adult Authority Prisoners 

would be housed. 

The Senator therefore has unique and personal 

kno,deage which only he -- which testimony only he can give 

abo~t the role that this pa~ticular case has taken in that 

ongcing political controversy. 

THE CODRo:': Counsel, let me -- ultimately you've got 

9 to 'tie it into the ability for the defendant to have a fair 

10 trial and for a court he~e or so~e~here to inpanel jurors 

11 who can rencer a fair anc inpartial verdict. 

12 ~~~. K~GCS: Right. 

13 ':'HE Cm;R':': ~:o ..... , ho ..... are you tying in Senator Ayala's 

14 poli'tical knowledge ..... ith that ultimate concern? 

15 Because Senator Ayala's political 

16 kno-... ledge is -- it has to do with Senator Ayala's political 

17 use of this case in mobilizing t~e opposition to the expansi 

18 

19 

of prisons. ~ 

Khen a case becornes,-~ired in a political contro-

20 versy, as this case has, and I would -- I have submitted to 

21 the court partial exhibits of some of the newspaper publicit 

22 which has occur~ed in this particular case, you will note 

23 that there are -- have been almost daily mentions in the las 

24 couple of weeks of this particular case in the newspaper 

25 articles ..... hich concern Senator Ayala's and Assa~lyman 

26 Bader's fight in Sacramento to prevent the conversion of 
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Y.~.S. Again an~ again and again it -~ this particular case 

is usee as the -- one 0: the main reasons why that should not 

take place. That shows a couple of things: 

It shows, one, that this particular case has become 

a symbol in this particular area 0: that particular political 

con:lict. Ane :urther publicity which would -- which would 

heighten t.ha t., which I'm a:raid we're giving right here today 

by doing t~is in public, as I indicated, but especially more 

if it v:ere to come up at the preliminary hearing, only 

increases that -- that involvement of the case in a political 

controversy. 

I: j~rors are coming in, have taken sides in a 

politica: co"troversy, and that case is a part of the 

political controversy, jurors are inevitably going to have 

their opi~ions as to the guilt or innocence of Mr. Cooper 

colorec. by the ~se that that case has been made in the 

political controversy. 

Secondly, the emphasis of this again re-emphasizes 

a fundamental problem of trying to receive a fair trial in 

this particular case is that the only reason to connect the 

Ryen killings with the problems of C.I.X. expansion is the 

underlying assu:nption wr.ich is based upon prejudice rather fun 

ha~...r.g heard any evidence that Mr. Cooper is responsible for 

those killings. If that underlying assumption, that under-

lying prejudice didn't exist, there would be no connection, 

and that particular testL~ony of Senator Ayala is, I believe 
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the only way that t:-.at particular controversy can be 

established. 

I also alluded to the fiscal impact. Senator Ayala, 

I believe, is the person who has been working in the 

Legislature to carry or plan to carry Legislation which 

would reduce tr.e fiscal impact of this particular case on 

this particular -- on ttis particular county. And again he's 

the only one t::at knov;s about that, and that's • ..-l:y I need to 

ask him questions. 

With respect to the burden that it places on Mr. 

Senator Ayala and hssemblyman Bader, I have offered to 

conduct whatever testimony, v;ith consent of the District 

Attorney, ~hi~ I a~ reasonably -- I'm led to believe would -
be ::orthcomins; from my conversations v;ith ~r. Kochis, either !"\ 
doing it in a =o~ v;here we submitted questions to him, to 

either both the ;.sse.-:\blyman and the Senator, and asked them 

to sort of dictate a response to those questions in 

declaration form so they would not actually have to come to 

court or, in the alternative, to conduct the examination by \ 

telephone. 

I have -- my purpose in doing this was not to try 

and vex the senators or to make it impossible for them to 

carry out their other -- their other public business. But 

they are the only people that can give me the information 

that I need to establish an essential element of the 868 

motion. 
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1 Eith respect to the constituents' mail, again, I 

2 indicated to Mr. Bassett, and I also indicated to Assemblyman 

3 Bader's office, that they -- I was not particularly concerned 

4 about the na~es and identification of the individual people 

5 that' wrote the letters and that I was perfectly willing to 

6 have those letters excised so that if they did wish to 

assert the confidentiality of that, that any perso~al -~ 
messages =rom the constituent to the Assemblyman and the name 

-7 

8 

9 and addresses and identification of the people writing the 

10 , letters could be excised. So what I'm really concerned {/ 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

~-+_J 

about is the expressions of opinion to the Assemblyman and 

----------------------the Senator rather than t~h-e--~~oQ~"e-n-t--ification or breaching any 

prh-ileges-- any privilege, any confidential corn.~unications 

that they may have had with their -- with their constituents. 

Finally, just as to the issue 0: imposing upon their 

schedule, I am led to believe, at least that as far as 

testL~onYi not the aspect of giving up the -- giving in 

to court the letters, but as far as testimony, that 

Assa~b11~an Bader has no real objection to testifying. At 

least that was the impression that I received from his 

a~~inistrative assistant. 

~HE COURT: Thank you. 

:-~r. Terry? 

:-~R. TERRY: Your Honor, defense counsel has stated 

case i~ired in a political controversy, and that this 

certainly • 0 >< 1 0 
0 lOth ~t ~s. But po ~t~ca controvers~es are every 
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business which asser.lblymen and senators are elected to 

2 become involved in. And one 0= the oldest principles in 

3 our system 0: separation 0: powers is the privilege for 

4 Legislators to be able to spea}: free2.y in the course 0: their 

5 o:ficial duties on the floor 0: the F.o~ses, whatever it is 

6 they wish to say. ~hat's the princ~;le that dates from the 

7 time of the Magna Carta and antedates O~r constitution. 

8 Now, i: the court, as ~rged =~- de=ense counsel, 

9 becomes the rule in this case, anc ~e rule generally, it 

10 will mean that this very ancie~t priv~lege will not ~ean very 

11 much. It will mean that whenever t:.ere is a case which 

12 involves the political controversy, a :;-,e::"ber's privilege 

13 could be stripped from him by [,is being called into court 

14 to testify. Certainly he can't be attacked for what he says 

15 on the floor, but t~at co~lc be subject to an end run where 

16 a Legislator could be called into court to testify on the 

17 very sort of thing he would not be ~eld to answer to from 

18 I stating it on the floor. 

19 One of the things which de:e~se counsel has just 

20 mentioned is the knowledge of Senator nyala about legislatio 

21 which he may be carrying. This I :eel would be a very 

22 serious breach of the separation o£ powers. If you can 

23 if you could call a me:nber 0= the :.egislature into a court 

24 to testify under oath about legislation which he may plan 

25 to carry, he may not plan to carry. t~is goes to the 

26 types of negotiations which go on within the Houses in terms 
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0: legislation or the types of things wtich a court should 

de:initely stay out of. This is the type of political 

controversy which is the domain of the legislative branch, 

and I feel that it would be a dangerous precedent if this 

court were to follow that course. 

With regard to the constituents' mail, we understand 

~hat defe~se counsel is not interested in the names and 

ide~tification of the people who have written ttis mail, 

and we unaerstand that he does want to nini~ize the type of 

breach of con=identiality ttis would be. But we would hold 

~hat as a rule the letters which constituents send to their 

me~bers of the Legislature are meant to be con:idential. 

These are the types of com.~unications beb;een -- between 

menbers 0: the community and their elected representatives 

which are the very life blood of the regulations!':ip of the 

relationship of the Legislature to the co~munity. This is 

the way legislators find out how their -- how their voters 

and potential voters think about various issues, and for a 

court to intervene, to place itself between people in the 

co~~unity and their legislators we feel would be a branch 

of the a breach, rather, of the separation of powers. 

And to return to a more minor issue, that is, the 

issue of the -- of whether the constitutional privilege 

applies in this case, we submit that the meaning of the word 

"civil" in civil process as it's used in Section 14 of 

Article 4 of the constitution is not coextensive with the 
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mear.ing 0: that word witt regard to the dif:erence between 

a civil subpoena and a criminal subpoena. 

lie feel that if you look at the constitutional 

history of that provision, what it intends is for a 

legislator to have this privi:ege except when the legislator 

hi~sel: or herself is a party to a criminal action. That is 

when the -- that is when that privilege aoes not apply. 

Otherv:ise, if you look at the obvious intent of that 

constitutional provision, L~at is t~at legislators should 

be undisturbed during session. It would mean that in any 

criminal action to v:hich they may not be a party, they could 

be brought in, and we feel that that violates what is clearly 

the intent of that constitutional provision. 

':'5E COt:R':': Okay. Thank you. 

Anything :urL~er, Counsel? 

}!R. XEGL'S: Just one -- I'm not intending to, by what 

I do -- to inhibit the hssemblyman or the Senator's ability 

to speak out on issues or even -- I'm not intending to 

criticize it. ':'hat's not -- and there's nothing about asking 

a person to testify about things to which they have personal 

knowledge whicr. is in any way a criticism. t .. e have victims 

testify all the time about crimes, and that's not a criticism 

of the victim. So I think that counsel's co~ents about 

how we're going to interfere with the legislators are not 

true. 

With respect to the last point, it's a standard maxim 
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of legal construction that one construes statutes to get 

full meaning to all the words and phrases. If the framers 

of ~~ticle 14 Section -- excuse me, Article 4 Section 14 

had intended to say "process," which is the general word 

for subpoena, rather than "civil process," I think they 

could have. 

THE COrR~: ~hank you. 

I'd pre!er, in resolving this issue, to not rely on 

the procedural probla~s raised, but rather to address the 

fundamental ones, because otherwise I think it will just 

stretc:: out the proceeding longer than it's going to be. 

I'm principally concerned here as to whether or not 

there's a reasonable connection or a nexus between the 

subject matter of the subpoena d.t. 's and the subpoenas for 

the personal appearances of the Senator and the Asse~lyman 

and the ability of the defendant at some time to receive a 

fair trial in this com."!lur..ity or some other cOI"lI!lunity. 

At this time I'm not convinced that there is a 

sufficient nexus between them to overcome the requirement of 

there being a compelling reason for a public official to be 

called to testify on the subject matter of the 868 motion, 

and I think that there is a strong presumption of the 

confidentiality of the communications between a constituent 

and his elected official, and therefore on those bases and on 

that reasoning, I'm going to grant the motions to quash both 

the personal subpoenas and the subpoena d.t.'s regarding 
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THE COrR~: ~hank you. 

I'd pre!er, in resolving this issue, to not rely on 

the procedural probla~s raised, but rather to address the 

fundamental ones, because otherwise I think it will just 

stretc:: out the proceeding longer than it's going to be. 

I'm principally concerned here as to whether or not 

there's a reasonable connection or a nexus between the 

subject matter of the subpoena d.t. 's and the subpoenas for 

the personal appearances of the Senator and the Asse~lyman 

and the ability of the defendant at some time to receive a 

fair trial in this com."!lur..ity or some other cOI"lI!lunity. 

At this time I'm not convinced that there is a 

sufficient nexus between them to overcome the requirement of 

there being a compelling reason for a public official to be 

called to testify on the subject matter of the 868 motion, 

and I think that there is a strong presumption of the 

confidentiality of the communications between a constituent 

and his elected official, and therefore on those bases and or 

that reasoning, I'm going to grant the motions to quash both 

the personal subpoenas and the subpoena d.t.'s regarding 
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Sena~:)=- ;"_yala and Assemblyman Bader. 

7hank you, Counsel. 

:-:R. TERRY: Your Honor, we ::ave prepared an order 

whicb 

~~ COGRT: If you'd like t:) submit that to the 

cler}:. :'11 take a look at it. 

~·~F •• TERRY: Yes. 

73:: COGRT: ':'hank you. 

:-:P. • ':'ERRY: Thank you, Your Honor. 

'::!E CODR':': Mr. Hanoian, : c~t y:)u o~f previously 

beca~se Ae weren't going into the Bfa watter, but actually 

we v.'ent into the 868 matter v:ith !-!r. Terry. So I'm going to 

let ,O~ be heard again at this time =-egarding the subpoena 

on !·:i.ss Carroll. 

:-3. HANOIAK: Regarding bot:: ~~e s~bpoenas for the 

C.I.!-:. ;:ersonnel, Your Honor, I bel:'eve the sane rationale 

applies as was just indicated by co~nsel. 7he defense has 

to s::o~- a compelling need for the testi::lony of a busy public 

o£ficia~ of which the superintendent of the California 

Insti tute for :.len certainly qualifies, as well as the public 

info=-=:at:.on of~icer for that institution. So absent a 

co~pelli.ng showing, meaning it woul~ be impossible for the 

defense to put on testimony or evic.ence which would reach 

the same results, we would feel that tr.e Deukmejian. versus 

Supe=-io=- Court case applies wi th eq~al ... :eight to l-!rs. Carroll 

and t:.e public infor~ation office=-, anc. with that in mind we 
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1 ~ould ask tha~ ~he court quast the persQ~al appearance 

2 subpoenas. 

3 I would add that ~hen speaking ~~th my clients, they 

4 had been in contact with ~r. Negus, an~ ~r. Negus indicated 

5 to the:!! that he "as interested in ~es~i!:.~ny with regard to 

6 community outrage at the escape of the ~efendant. 

7 I believe that it is certainly p~ssible for ~he 

8 defense to demQnstrate community outrage absent calling the 

9 officials from the California Institute for Hen. 
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On that basis I think we "ould submit the motion. 

THE COURT: Okay. 

Mr. !~egus? 

!-~P.. !\EGGS: The cases cited by :·:r. Terry, and 

apparently relied on by inference, r guess, by Mr. Hanoian, 

without citing them, deal with ei~~er the Governor of the 

State or the Attorney General of the S~ate or the At~orney 

General of the United States. And the federal case Weir, 

in which -- on .. ·:hich they rely, talks about highly placed 

public officials. I suspect that "hat "e're talking about 

with an administrator of a prison is not what was had in mind 

Leaving aside that particular Frobl~, the --

Mrs. Carroll has personal knowledge of a varie~y of things 

which cannot be obtained in any other • .-ay. She has personal1 

been a recipient of much of the public outrage in this 

particular case. She attended a meeting on June 14 at a 

26 Glenmeade school in which she recei.ed a lot of that outrage. 
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She attended a meeting on August the l7~~, a Rotary meeting, 

2 in which she received similar outrage. She is a part of a 

3 citizens co~ittee which has been reactivatec as a result of 

4 this particular case where she is attempting to alleviate 

5 citizen concerns anc to find out what those citizen concerns 

6 are. She has, in response to this particular case, taken 

7 innumerable aCrninistra~ive measures v;i t:: respect to changing 

8 the conditions at C.l.~ •• as a result o~ these particular 

9 cases in response to public pressure. 

10 I think that she has the kine of personal knowledge 

11 about that particular public pressure on the prisons which 

12 again involves an implicit assu..nption that }~r. Cooper is ° 

,,-----. 13 
responsible for the Ryen killings which can be ob.tained in 

14 
no other way. 

15 THE COURT: Counsel, y,°hat -- v,hat about the suggesti 

16 or the possibility that much of what you're suggesting, that 

17 is, that although this person may have particular knowledge 

18 of complaints that have been raised in the cornnunity regardi 

19 matters that may inferentially have some concern y,'i th this 

20 case, that those same concerns and that same information is 

21 adequately displayed in the other evidence which you're 

22 going to be presenting, and that is the tapes of news -- of 

23 TV coverage, of --

24 I have here your exhibit of the newspaper coverage. 

25 Khat are these potential witnesses going to be presenting 

26 that really isn't presented there already? 
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1 !-.R. ~EG~S: Additional in::orr.:ation which I think will 

2 increase the weight of newspaper reports, Your Honor. That 

3 is to say, the -- I believe that ~rs. Carroll will -- will 

4 be able to testify as to t~e constant i::tpact this particular 

5 case has had on the prison. 

6 ':'HE CO~R':': But 

7 !-:R. XE::;:;S: Ane that's diffe::-ent than the nature of 

8 the publicity. 

9 :'HE COl:R':': l-:el:, but :!1e::-e a~ain I want to try and 

10 connect it \d t::. ul tinately the issue of whether or not the 

11 a~ open preliminary hea::-in~ could affect ~r. Cooper's 

12 opportunity to have a fair trial sOr:letine in the future. 

13 And what t~e p::-ison does in ::-es~onse to complaints I find 

14 difficult to connect y:ith an open preliminary hearing and 

15 ultiluately \dtt a fair trial. 

16 !-:R. XEGL"S: San Jose !-:ercury-Key:s indicates that one 

17 of the reasons why you ha'\7e closed preli::tinary hearings is 

18 ..... hen there's a problem of ca::-.:!lu~ity sentiment against the 

19 defendant, ana in measuring that co::-wunity sentiment against 

20 the defendant, t:!1e fact that ca~~unity pressure, as a result 

21 of a prejudice against the defendant, is constantly brought 

22 to bear on a public institution, and can force changes in 

23 that institution, I think is a fact which is much more 

24 significant as to the extent an~ depth of that co~~unity 

25 pressure than a bunch of newspaper articles. And it is in 

26 order to demonstrate that we're not just dealing with a 
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situation in which people may have a supe~ficia! notion of 

~r. Cooper's guil~ vithout hearing any evidence against him, 

but we're dealing wi~h a situation in w~ic~ people have so 

deeply absorbec ~ha~ assu~ption tha~ they are taking politica 

action, t=:ey're forcing changes in the:'r institution, they 

are using t...~:'s particular case as a ve!-.icle fo~ social Change!. 

That puts it in a much differen~ s:'~uation ~ith respect to 

the ability to ge~ a fair ~ria: i~ t~is particular area than 

just preju:::'cial publicity. 

One point I'd like to co:!'.men~ on in your -- ... :hich 

you mentione:: earlier. At this part:'cular stage the law 

requires us to ass~~e that the trial will be in this 

particular area and soon. That is, we can't use the we 

can't use t!1.e possibility of a c!1.ange of venue or SO::le 

other alternate remedy or a continuance in order to -- in 

'order to adjudge ~hether or not to close the preliminary 

hearing. San Jose ~ercury-Sews, I think makes that fairly 

clear. b!'lC so we have to try and co as best we can to 

preserve this particular area as a place where ultimately 

this trial could be held. 

"!'be rele .... ance of all that as is -- well, San Jose 

~!ercury-Xe~:s says it's relevant. So I think we're sort of 

bound by the Superior Court -- the Supreme Court in doing 

it, but I t~ink that the rationale, the reason why they say 

it's relevant is that it is one index of the likely effect 

that further publicity about this case will have on the 
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community. ~nc the -- if you're putting out publicity about 

a case into a situation in whic~ people say, ho-hum, that 

publicity is going to have one sort of iI':lpact. If you are 

having caily publicity anc coverage like we're having now 

about a case in w1:ich it's dee'PIY~'T.ired in political 

controversy, each of those facts is going to have a different 

significance, and it's going to have a Gifferent weight in 

the community. Put·licity not all publicity is created 

equal, and some publicity has greate!' ir::pact on the aefendant's 

ability to obtain a fair trial than others. 

In a si t ... ation ... :hich ::: 'p trying to demonstrate by 

calling these v:itnesses that ttis -- the -:eelings about this 

case run very, very deep, then it's even more important to 

close the preliminary hearing ana to minir:.ize the publicity 

about the case prior to its actually going to the jury. 

Again, it's a situation where one has to -- that by presentirjg 

by presenting this particular evidence one is not -- it's not 

that -- that one is trying to cut off information about the 

case forever, but only until the evidence can reach the 

jurors from a witness stand. 

THE COUR7: Okay. Than.'I( you. 

Anything further, Counsel? 

MR. H~mIAN: Only two things, Your Honor: 

First of all, with regard to the Deukmejian case, 

it says a busy public official. It doesn't say the Governor 

or the Attorney General, and I think that a member of the 
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1 executive sta:f, the superintendent of C.l.M. and her 

2 executive sta:= are de:initely busy public officials, and 

3 they fall under the holding of the Deukmejian case which 

4 relied on another case, State Board of Pharmacy versus 

5 superior Court. 

6 Secondly, everything counsel said is an indication 

7 that any testimony these \· .. i tnesses could possibly give would 

8 be c~~ulative. Just looking at the document the court has 

9 at the bench looks two inches thick, and they will be taking 

10 testimony regarding cornr::uni ty outrage, and I don't think that 

11 these particular witnesses should be required to absent 

12 themselves froIT. their public duties, their official duties, 

13 to come in and testify to so:nething that will be adequately 

14 documented or -- it will -- which the defencant will attempt 

15 to adequately docurr,ent with the reans of materials that he 

16 has provided the court. 

17 THE COVRT: Thank you, Counsel. 

18 In reg ards to the two subpoenas on :·:rs. Carroll and 

19 also the public information officer at C.l.M., the court 

20 will grant the motion to quash their personal appearance on 

21 the basis that there's an insufficient nexus or connection 

22 between what they can show and the ultimate question under 

23 868 as to whe~~er or not an open or closed preliminary 

24 hearing will affect the defendant's ability to have a fair 

25 and impartial trial. 

26 Kow, do \ole have any other motions regarding the 
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Okay. l-..e have left only in tha t regards the requests 

fo~ the hearing in chambers. 

MR. NEGUS: Your Honor? 

THE COURT: Excuse me. 

";'::'""":"~C • 
~ ....... ~ ..... -. As I indicated in chambers, !-~ayor l\alker 

of Chino is p~esent and, I believe, last I talked to him, 

v:i::'ling to tes~i:y. I indicated to him that I ""lould try to 

get ::i..r:t out of here by 10: 00 0' clock. Could we take his 

testi!:';ony nov:, anc. could we take the testimony in chambers? 

':'EE CC:-RT: Okay. Answer to Q~estion 1, we may take 

tis testimony now; ansv;er· to Question 2, do you wish to be 

!:eard on v:~~{ t.is' testimon~9 s!1ould be heard in chambers? 

!~R. NE·::;:;S: Basically I'm going to be asking ~~ayor 

Kalker about ~atters wtich have occurred which I believe 

i::.d.icate an ir:flar:-u:-,atory feeling in the community against 

!>!r. Cooper. :;:t would see~ that further publicity about that 

WC:lld defeat t::e purpose of trying to have a closed 

preliminary hearing, so that if in making the 868 motion I 

have to further fan the flames of prejudicial publicity in 

order to demonstrate the necessity of the closed preliminary 

heari!'lg, seems like I'm pu~ in a self-defeating situation, 

and that trat evidence should be taken in-ca~era. 

THE CO::RT: Counsel? 

MR. KOCHIS: I have no objection to that procedure. 

THE COURT: Okay. 
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Okay. l-..e have left only in tha t regards the requests 

fo~ the hearing in chambers. 
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Counsel, I'm concerned with the difference between 

the material that might be presented at a preli~inari hearing 

as regards to the specific evidence that might be presented 

which might affect public opinion, public attitude, public 

knowledge, as regards it might -- it's -- the defendant's 

ability to have a ::air trial versus mere statements, 

concl'..!sionary statements that this is a case that has got a 

lot of people interested in it. 

Seems to me those are two different issues, and 

your of=er 0= proof as regards to Mayor Walker is that it's 

simply going to be of the latter nature, and that is that 

people are aware of this case and have certain attitudes 

to~ards the case. 

Row does that affect, do you think, ultimately, the 

question of wr.e~~er or not the openness 0:: a preliminary 

hearing will affect the defendant's ability to have a fair 

trial? 

~2. KEGUS: Well, the testimony is not that people 

are interested, because I think that that's the kind of 

testimony that pUblicity proves, but that people are angry. 

And if you introduce testimony to people who haven't heard 

it before about why other people are angry, what you're doine; 

is what we're doing here. I think we're increasing the 

likelihood that other people are going to say, well, I'm 

angry too. I mean, these emotions tend to have -- they tend 

to grow by people sharing other people's emotions. And by 
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1 emphasizing, well, all these people are angry about this 

2 case, \\'e' re encouraging othe:.- people to be angry about the 

3 case, and we're making it less and less likely, ~ith every 

4 minute that we go on, that !-:r. Cooper \\'111 ever receive a 

5 fair trial. 

6 THE COURT: Okay. I think there's a clear legislative 

7 intention that the proceedings of the court be held- in open 

8 court. And the matte:.-s I have ";:0 ~eigt, in order to overcome 

9 that sort of presumption, that ?re=erence, is I have to 

10 find some good reason ",;hy there should not, ar.d I tt:'nk on 

11 this particular issue at this point, I'r:: going to deny your 

12 request that the evidence of !-:ayor \\alker be held out of the 

13 presence of the public. 

14 This I would indicate to you, ttis does not 

15 preclude you from I:4aking the :::eguest as to other evidence 

16 that you may \\'ish to present in the 868 hearir.g, because it 

17 may have different results. 

18 If you'd like to call your witness, you may. 

19 !-!R. NEGUS: I would. 

20 !-!R. BIERSCHBACH: Your Honor, before the proceedings 

21 start, my name is Robert Bierschbach. I'm an attorney with 

22 the Im~firc of Sur::: & Hellyer of San Berna:::dino. 1"m 

23 appearing on behalf of The Sun company of San Bernardino and 

24 The Press Enterprise of Riverside, and we would like to be 

25 heard in the matter of the closure of the hearing. 

26 THE S::0URT: Okay. \'ie also have another counsel from 
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KNBC, anc I've indicated to him, and I will indicate to you, 

2 that we ~ill address that issue, first the question of the 

3 standing of yourself and other counsel will be heard, and 

4 once that's resolved, to others --

5 !'m. BIERSCHBACH: Very well. 

6 THE COURT: Thank you for making you::: presence known, 

7 Counsel. 

8 !-~ayor i\'alker, wou ld you come forwarc and approach 

9 the 'II:i tness stand to my left. Before you take the stand, sir 

10 woulc you face the clerk, raise your right ~anc and be sworn. 

11 

12 L:tP.RY K A L K E R, called as a ~itness by and on 

13 be~alf of the defense, was sworn and testified as follows 
.~ 

14 THE CLERK: You do solemnly swear that the testimony 

15 you a:::e about to give in the cause now pencing before this 

16 court shall be the truth, the whole truth, and nothing but 

17 the truth, so help you God. 

18 THE 'HTNESS: I do. 

19 THE CLERK: please state and spell :rour name for the 

20 court. 

21 THE vHTNESS: Do you want a full name, or is Larry 

22 t-;alker okay? 

23 THE COURT: Just use the name you nor:=lally use, 

24 Mayor. 

25 THE iUTNESS: Larry vialker, "i..;r-a-l-k-e-r. 

26 THE COURT: Thank you. 
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You may proceed. 

DIRECT EXAMINATION 

BY MR. NEGUS: 

Q Mayor Walker, you're the mayor of the City of Chino? 

A Yes. 

Q How long have you been in the public office of the City 

of Chino? 

A Since March 14, 1978. 

Q When you first ran for the City Council, was the expansio~ 

of the prison at C. I.M. an issue in tt,·~ campaign? 

A Yes, it was. 

Q What was your ~tand on that issue? 

A 

Q 

A 

My stand at that time was that the then administration 

was proposing to build additional prisons on the state 

property in the vicinity of C.l.M., that the then-existin~ 

Chino City Council had not responded quickly enough to 

oppose that effort, and that I felt that the City of 

Chino should oppose very strongly any effort to increase 

the population or the buildings at C.I.M. in any amount 

whatsoever. ~D 
Is it fair to say that since that time you have been one 

of the leaders in opposing expansion of C.I.M. in the 

Chino area? 

Yes. 

Q What was your feeling at that point in time about the 
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responsibility that San Bernardino County was taking 

for prisoners from Los Angeles County? 

Of course that's from the county's perspective. I was 

dealing with the perspective of the City of Chino, and 

I'm not sure at this time I have a recollection of how 

I felt about that particular sub-issue. It ~as obvious, 

statistically, that Chino anc the County of San Bernardinp 

had a much higher number, percentage, of the State's 

prisoners than they provide of the State's prisoners. 

At that point in time was testimony being taken in by 

various State agencies with respect to legislation to 

expand the prisons at Chino? 

I recall a hea'ring I recall a select committee that 

was set up composed of both senators and assembly persons 

that had a hearing in May of '78, after I was elected. 

And did you attend that hearing? 

Yes, I did. 

Do you recall making a stat~ent at that hearing that 

"Prisons cause crime. Let the prisoners from Los Angeles 

stay in Los Angeles"? 

I don't recall the specific statement, but that's probablv 

an accurate paraphrase, at least. 

Is that -- was that an accurate reflection of your 

feelings at the time? 

I suggested a specific site in Los Angeles County that 

might be an appropriate one where they had just torn down 
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an office building in downtown Los Angeles. 

'''hy did you suggest that? 

Because it was obvious that Los Angeles county did not 

have its share of the prisons. 

Do you feel that that -- do you still hold that sentiment~ 

Yes. 

And is that a sentime~t that is also widely held by your 

constituency? 

Let me qualify, as far as my sentiment, Los Angeles" 

county does not have its proportionate share of prisoners 

although I have advocated that perhaps it would be more 

appropriate to locate all prisoners outside of urban 

areas, rather "than try to distribute them equally among 

the counties providing them. 

As far as my constituency, I can only say that I 

believe I have the support of the citizens of Chino in 

the positions I have taken. 

What effect has the Ryen killings on June 5th and the 

accusation that Kevin Cooper is responsible for those 

killings had upon the political opposition to the prisons 

in Chino? 

I'm not so sure that it's had an effect. It hasn't had 

any effect on my opposition. I think it's probably had 

more effect on the ability of that oppositionto be 

heard in places like Sacramento. 

Can you explain what you mean by that? 
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Q Well, I think it's harder for assemblymen and senators 

from other areas of the State to turn a deaf ear on our 

complaints, because they feel it's a more sensitive 

issue for them to ignore. 

Q Have you personally used that issue in lobbying in 

Sacramento against prison expansion? 

A I haven't had the opportunity to· lobby in Sacramento 

since the issue took place. 

Q Have you used the issue in any other political forums? 

A No, I don't believe so. 

Q To the best of your knowledge, what is the sentiment 

in Chino about the Ryen killings? 

A Well, that it'~ a horrible tragedy, and there is obviousl~ 

a large degree of publicity that an escape from the 

prison is connected with it. 

Q What do you think that the sentiment in Chino is right 

now about Hr. Cooper? 

A I -- I'd be guessing. 

Q \':hat about C. I.M.? 

A C.I.M. is -- I think there's a substantial feeling in 

the community that the City of Chino would be better off 

if C. I.H. were not there. 

Q Is that connected with the Ryen killings? 

A I would be hard pressed to say the Ryen killings had 

nothing to do with it, but I would say, just from my 

frame of reference and the issue that I've dealt with, 
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that the Ryen case may have added five percent to that 

feeling that already strongly existed before the Ryen 

murder ever occurred. 

Q So would it be fair to say that the Ryen killings have 

sort of added to and solidified a pre-existing opposition 

to the prison? 

A Or words to that effect. 

Q Thank you. 

I have nothing further. 

THE COURT: Counsel? 

MR. KOTTMEIER: No questions. 

MR. KOCHIS: No questions. 

THE COURT:. Thank you. 

Mayor, thank you for coming in. yOU may be excused. 

MR. NEGUS: I believe --

Q BY MR. NEGUS: Did you bring some documents to submit to 

the court in response to the subpoena duces tecum? 

A I have something, but it's not much, and I -- it's a 

questionable -- actually, it's whether counsel wishes to 

define correspondence fro~ prisoners as constituent mail. 

I will take your representation. That's about half of 

what I have. And--

THE COURT: l-1aybe we'd best not get' into that issue. 

Q BY MR. NEGUS: Do you have any from 

A I have one record of a telephone call that actually came 

in when I was out of town. Councilman Kenealy responded 

I , 

-n 
u 

" u .­o 

, 
:i 
U 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
,~, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

45 
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A I have something, but it's not much, and I -- it's a 

questionable -- actually, it's whether counsel wishes to 

define correspondence fro~ prisoners as constituent mail. 

I will take your representation. That's about half of 

what I have. And--

THE COURT: l-1aybe we'd best not get' into that issue. 

Q BY MR. NEGUS: Do you have any from 

A I have one record of a telephone call that actually came 

in when I was out of town. Councilman Kenealy responded 
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to that. He's under the subpoena 0: the court. 

Q Fine. 

Thank you. 

THE COURT: Thank you, Mayor. You may be excused. 

Did you have any other requests for -- to call 

witn€sses at this time? 

~!R. NEGUS: I haven't been approached. by anybody 

else who asked to --

THE COURT: hll right. 

What I think we'll do is we'll take a brief recess 

till about 10:10. Then at 10:10 I'n going to ask r-~r. Hanoia 

meet with me in chanbers, and we'll proceed on the subpoena 

d.t.'s in which he's exercised the privilege. I really don' 

know how long that will take, but as far as the open court 

is concerned, we'll be still in recess at that time. And as 

soon as I complete the in-camera session, then we will resum 

our proceeding out here. 

Court will be in recess until 10:10 or as soon 

thereafter as I complete the proceedings in chambers. 

Court is in recess. 

(Court was in recess until 10:10, after which 

proceedings were held in chambers which were 

reported but are not transcribed herein.) 

(The following proceedings were held in open 

court: ) 

THE COURT: Court has conducted an in-camera hearing 
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in rega.!:'Cs to !1r. Ear.oian's exercise 0= the pr:. ... -i:ege uncer 

2 Evidence Code Section 1040 and ~akes its =i~=ings and rulings 

3 as follows: 

4 Presented to the court was a =ile that was in 

5 response to the subpoena c.. t. 's to !~r. !'::'::j ares and Mr. Pena. 

6 It involved six reports, one involvin9 a report by !·1r. Brown 

7 c.ated 6-20 consisting of 40 pages; 

8 Another one a supple.-nental re~or~ =y !-:r. Brown datec. 

9 7-7 consisting of 13 pages; 

10 Another one \-I.-as an asse::tbly rep:;,r::, a response to an 

11 ;'ssel':lbly Resolution 85, containing Be pages 

12 !\'hich V,Tas represented to the co-.;rt, :-1r. Negus, that 

13 you already have; is that right? 

14 !-m. KEGUS: ':'he reports sub:::i tte::' by the Department 

15 of Corrections I got from !~r. Guthrie by just requesting it. 

16 THE COURT: Okay. ;'nother one .. as a report on 

17 fingerprint cards taken of the defendant dated 6-22-83; 

18 Another one was a report dated £-17-83, consisting 

19 of five pages; 

20 An overview of C.I.M. escapes next .. as -- described 

21 as a homicide report by !-!r. Laudeman. I C.O:l' t have the 

22 date of that. 

23 Mr. Hanoian, do you recall that date? 

24 r-!R. HANOIAN: I can get that =or ~e court. 

25 THE COURT: If you would look it up. 

26 Also a supplemental report by 1':r. Laudeman regarding 
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1 the defendant being taken in custoc.y on August the 3rd, 

2 consisting of two pages. 

3 ~~. HANOIAN: Mr. Laudeman's report initially was 

4 issued on 6-22-83. 

5 THE COURT: The court has considered the request 

6 for confidentiality there and thir:ks that in thesE instances 

7 it is not necessary. So the court will deny the motion to 

8 quash the subpoena duces tecum anc. "ill order that it remain 

9 in full effect. 

10 As to the assembly report, you may not 'v,'isn to have 

11 an extra 80 pages in your file. 

12 MR. KEGUS: I don't need the extra 80 pages. 

13 THE COURT: That's up to you. 

14 Okay. Thank you. 

15 ~R. HANOIAN: I'm sorry. I missed -- did the court --

16 the court ruled in ce!ense favor on all of them? 

17 7HE COURT: That's right, except that r-:r. Negus says 

18 that if you wish to take out the eighty-page asse:r.bly report, 

19 he would be just as happy since he already has it. 

20 ~m. HANO IAN: Okay. 

21 THE COURT: Okay? 

22 This brings us down to this point: \'Je have left somE 

23 wi tnesses that !-!r. Negus wishes to call in support of his 

24 868 motion. 

25 HR. NEGUS: Right. If I could call -- at the presen 

26 I think two witnesses that will not take too long. 
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THE COURT: Okay. 

I would also intend to give counsel for the press 

and the television station opportunity to be heard on standin~, 

and then after I rule on that, I'll ask you, if I determine 

that you have standing to be heard, whether you wish to 

present evidence, or just wish to present argument. And 

that will determine as to where we can fit you in. 

The one remaining matter we have is the written 

discovery motion, and I think, because of the peculiar 

nature of the representations that will have to be made 

regarding that, I'll be hearing that matter in chambers out 

of the public presence. 

Okay. Let me start at this time and give counsel 

for the press 

MR. NEGUS: Could I have one witness, and maybe a 

second witness, just -- one witness will take about five 

minutes at the maximum. 

THE COURT: All right. l\e'll grant you that, 

certainly. You may call your witness. 

r-~R. NEGUS: Captain Schuyler. 

TEE COURT: Captain Schuyler, will you approach the 

witness stand to my left and be sworn by the clerk before 

you're seated. 
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so 

P E I LIP r. E NNE T H S C H U Y L E R, called as 

a v,,"i t.'1ess by and on behalf of the defense, was sworn 

and testified as follows: 

THE CLERK: You do solemnly swear that the testimony 

yo~ are about to give in the cause now pending before this 

co~rt shall be the truth, the whole truth, and nothing but 

the truth, so help you God. 

THE I">ITNESS: I do. 

THE CLERK: Please state and spell your name for the 

record. 

THE \\IT~ESS: It's Phil ip Kenneth Schuyler, 

S-c-h-u-y-I-e-r. 

THE CO~RT: Thank you. 

You may proceed. 

DIRECT E~:IXATION 

BY y_~. ~"EGCS: 

Q Captain Schulyer, what's your occupation? 

A I'n a captain for the San Bernardino County Sheriff's 

Office. 

Q t":hat is your assign.-::.ent as Captain? 

A At the present time I'm the commander of the sheriff's 

public affairs division. 

Q And does that involve handling relationships with the 

press and the public? 

A It does~ indeed. 
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Has the sheriff's department received any threats with 

respect to Mr. Cooper's life? 

To my knowledge, I have received one. 

t'V'ere you aware -- are you aware of a report in the 

Riverside Press Enterprise that there were 45 threats? 

I have heard about it. I did not see it. 

Do you know the source of that particular number? 

No, I don't. 

Is the area of the Chino Hills part of the jurisdiction 

that the Sheriff of San Bernardino County patrols and 

provides police services to? 

Yes, ;..... . ........ ~s. 

Have there been budget hearings with respect to the 

sheriff's budget in San Bernardino County in t!"ie last 

two months? 

Yes. 

At those hearings were people fro~ the various co=~unities 

served by the sheriff, appear at thore hearings an::' testify 

in favor of the sheriff's budget request? 

Yes, there were. 

Were there people there from the Chino Hills? 

Yes, there were. 

v,hat was their reaction towards the Sheriff's department 

providing protection to them? 

v~ell, they were very adamant that they wanted to not onI, 

continue the level of protection that they presently haVE, 
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but add to -- asked that it be increased. 

Q Did the Ryen killings figure in those requests? 

A I would suspect they did. 

Q i~ere you present? 

A Yes, I was. 

Q Did in fact one of the Ryens' neighbors, Linda Edwards, 

testify? 

A I believe that's correct. 

Q Did she make reference to those killings? 

A Yes. 

Q Do you recall ~hat she said? 

A No, I don't. 

Q Thank you. 

Nothing further. 

THE COURT: Anything, Counsel? 

HR. KOCHIS: No. 

!.:R. KOTT~1EIER: No, Your Honor. 

THE COURT: You may sit down. 

Thank you for co~ing in, Captain. You may be 

excused. 

THE lHTNESS: Thank you. 

THE COURT: Do you have any other ~itnesses, Counsel 

MR. NEGUS: l-1rs. Katz. She might take a little 

longer, but it's up 

THE COURT: Let's do !-irs. Katz. 

Excuse me, Counsel. Ke'll just do this one witn€ss, 
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and then we'll be back. 

~'!:"-'" .. 

!>1rs. Katz, would you approach the ~itness stand to 

my left and be sworn by the clerk before you're seated. 

Raise your right hand, please. 

K A I D A KAT Z, called as a ~itness by and on behalf 

of the defense, was sworn and testified as follows: 

THE CLERK: You do solemnly swear that the testimcny 

you are about to give in the cause no~ pending before this 

court shall be the truth, the whole truth, and nothing but 

the truth, so help you God. 

THE KI~XESS: I do. 

THE CLERK: Please state and spell your name for the 

court. 

THE KITSESS: Naida, N-a-i-d-a, Katz, K-a-t-z. 

THE COURT: '""ould you be seated, please. 

You may proceed, Counsel. 

DIRECT EXMlI~ATION 

BY r-m. NEGUS: 

Q Mrs. Katz, are you the treasurer of a citizens group 

called Citizens Opposed to Prison? 

A Yes, I am. 

Q When was that group founded? 

A Well, we are a very informally organized group. I don't 

think we have any official founding date. I think we --

~ -,, 
U 
1-' 
U 
1-.:-
~ 
L 
U , 
J 
L 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
-~-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

S3 

and then we'll be back. 

~'!:"-'" .. 

!>1rs. Katz, would you approach the ~itness stand to 

my left and be sworn by the clerk before you're seated. 

Raise your right hand, please. 

K A I D A KAT Z, called as a ~itness by and on behalf 

of the defense, was sworn and testified as follows: 

THE CLERK: You do solemnly swear that the testimcny 

you are about to give in the cause no~ pending before this 

court shall be the truth, the whole truth, and nothing but 

the truth, so help you God. 

THE KI~XESS: I do. 

THE CLERK: Please state and spell your name for the 

court. 

THE KITSESS: Naida, N-a-i-d-a, Katz, K-a-t-z. 

THE COURT: '""ould you be seated, please. 

You may proceed, Counsel. 

DIRECT EXMlI~ATION 

BY r-m. NEGUS: 

Q Mrs. Katz, are you the treasurer of a citizens group 

called Citizens Opposed to Prison? 

A Yes, I am. 

Q When ~as that group founded? 

A Well, we are a very informally organized group. I don't 

think we have any official founding date. I think we --

i 

l~ 

~ -,, 
U 
1-' 
U 
1-.:-
~ 
L 
U , 
J 
L 



2 

3 Q 

4 A 

5 

6 Q 

7 

8 

9 

10 

11 

12 

13 A 

14 

15 

16 

17 Q 

18 

19 

20 

21 A 

22 Q 

23 

24 A 

25 

26 Q 

54 

I wc)uld say we "ye beer. in existence for about six months 

or so. 

And where is the group located? 

Well, we have rnecbe~s really from allover the county, 

but primarily the high desert. 

~as the impetus fo~ ::orming the group to oppose the 

const~uction 0:: a prison in Adelanto? 

~he p~rpose 0:: our group is to oppose any more prisons 

in San Bernarcino County. 

v;pre you speci::ically, though, directed at the co:-~structipn 

0:: pr:'so~s in ;'ce:anto? v;as that the thing that got you 

going? 

\\'ell, I -- : ... -i11 say that most of our members live in 

the high dese~t. So that's our pri~ary focus of concern, 

because nobody else seemed to be speaking up in o;:positicn 

to that particular site. 

Prior to JU:1e 1983, were you was your group 

att'e!:"ipting to cir~:l:ate petitions to gather signatures 

of people opposec to the construction of the prison in 

Adelanto? 

Yes. 

And did you -- ha::' you gathered by that time approxir:.ate y 

700 signatures? 

Oh, no. Ke had !::ore than that. \-Je had approxirr.ate1y 

2,000. 

Since that time, since June 5th, 1983, how many 
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v;pre you speci::ically, though, directed at the co:-~structipn 

0:: pr:'so~s in ;'ce:anto? v;as that the thing that got you 

going? 

\\'ell, I -- : ... -i11 say that most of our members live in 

the high dese~t. So that's our pri~ary focus of concern, 

because nobody else seemed to be speaking up in o;:positic~ 

to that particular site. 

Prior to JU:1e 1983, were you was your group 

att'e!:"ipting to cir~:l:ate petitions to gather signatures 

of people opposec to the construction of the prison in 

Adelanto? 

Yes. 

And did you -- ha::' you gathered by that time approxir:.ate y 

700 signatures? 

Oh, no. Ke had !::ore than that. \-Je had approxirr.ate1y 

2,000. 

Since that time, since June 5th, 1983, how many 
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signatures have you gathered? 

A "le have gatherec about 7,000 more. 

Q And you began gathering signatures approximately 

Februarj:' of 1983. is that correct? 

A I would say around there, yes. 

Q Since June of 1983 have you obtained the assistance of 

a variety of political leaders in San Bernardino County, 

including the Victorville City Council, all five members 

of the Board of Supervisors, the sheriff, the District 

Attorney, and the acting public defender? 

A Those people r.ave always been opposed to any more prisons 

in the county. 

Q Were they working with your group prior to June 5, 1983? 

A Yes. 

Q All of them? 

A Yes. 

Q Had you had fornal contacts wi.th all of them? 

A Yes. 

Q Subsequent to t~at point in time, however, you presented 

a formal declaration to an aide of Governor Deukmejian 

signee by all of these people; is that correct? 

A Yes, that is correct, because we made a trip to 

Sacramento, and we wanted to have something tangible 

to show the Governor Governor that all of these people 

were in fact opposed to any other prisons here. 

Q The signatures of -- the 7,000 signatures that you've 
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~a~herec since June 5th, approximately 5,000 of those 

2 ~ere gathered at the San Bernardino County Fair in 

3 Victorville? 

4 Yes. 

5 Q At that fair did you have a booth? 

6 h Yes, we did. 

7 Q Can you describe the booth? 

8 h Kell, i~ was sort of designed to look like a prison cell, 

9 an~ we hac cifferent we had literature, a fact sheet 

10 ana various things that we handed out to people, and 

11 0= course we hac the petitions for them to sign if they 

12 ,,;ere opposec to more prisons in the coun·ty. 

13 
~" 

Q . ,\ere there any signs on the booth? 

14 ;.. Kell, yes. We had signs that said, "Stop" -- like the 

15 stop sign, that said, "Stop prisons" or "Stop the 

16 p!:'ison," or something like that. 

17 Q Did you also have a sign that said, "Do you want this 

18 r:lan to be your neighbor?" 

19 A ~~o, that wasn't a sign. 

20 Q \\hat was that? 

21 A Kell, .it was a little note that was written under the --

22 unde!:' a wanted bulletin. 

23 Q Showing you --

24 If I could approach the witness, Your Honor? 

25 THE COURT: Certainly. 

26 Q BY MR. NEGUS: -- Plaintiff's Exhibit K or Exhibit K, 
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is that a Xerox copy of the wantec bulletir: that 

you had there? 

A Yes, and our sign didn't say "Do you want this man to be 

your neighbor?" It just said, "Your future neighbor" 

question mark. 

Q Did you also have copies of that Exhibit R made? 

A Yes. 

Q How many? 

A O~, several hundred. I didn't count them, and I didn't -

I didn't make them. One of our members had them run off. 

Q Did you give them all out? 

A No. 

Q You still have some? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

Approximately what percentage? 

Oh, I'd say more than half. 

So you gave out how many, couple hundred? 

probably about that. 

Did you also give out a piece of literature that"s 

been marked as Plaintiff's Exhibit No. L? 

Yes, we did. 

And how many pieces of that piece of literature did you 

give out? 

Well, I -- I can't -- I really can't say with any degree 

of accuracy. Not too many. I wasn't in the booth all 

the time, of course, but -- not too many people were 
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interested in taking this, because it has so much ~riting 

on it. But r'c say maybe we passe::: out approximately 

50 or 60 of them. 

Q Did you also run an ac in the ne~spapers ~hich -- sho~ing 

you Plaintiff's Exhibit No. M. 

A Yes. 

Q \\'hich newspapers cid you run that ac in? 

A In The Sun Ne~spaper and The Daily Press. 

Q And were those ads all run after June 5th, 1983? 

A Yes. 

Q And do they have a place for a coupon for people to send 

back signing that, agreeing ~ith your position? 

A Yes. 

Q How many of those dic you receive back? 

A About a thousand. 

Q Have you usee L~e Ryen killings and the accusation that 

Kevin Cooper is responsible for those killings as part 

of your campaign against prisons in San Bernardino 

County? 

A t"e used the fact that he was an escapee, which was the 

important issue from our point of view. There had been 

so many arg~~ents from the Deparb~ent of Corrections thai 

people don't escape from prisons, and we kno~ better. 

And we used-- we used this to illustrate L~e fact that 

someone did escape, and someone in our county -- someone 

escaped in our own county. 
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Q Is it :air to say that prior to the Ryen killings a lot 

0: ?eople in you~ area were sort of soft in their 

position against the prison, but that the Ryen killings 

have solicified that opposition? 

A No, I wouldn't put it that strongly. The people in our 

area were very much opposed to the prison prior to the 

Ryen killings, and of course the Ryen killings certainly 

brought it more to their attention. 

Q Is Katherine Egan a ~e~~er of your group? 

A Yes, she is. 

Q F-.re you faniliar ", .. ith a statement that she made to the 

press that "Be:ore the jail incident we had a lot of 

peo?le that were soft on their decision. Now L~ey have 

changed their position considerably and have signed our 

petition"? 

MR. KO~T~~IER: Objection. Argumentative. 

THE COURT: Counsel? 

:-tR. NEGL'S: Argumentative? 

THE COURT: How is it relevant whether or not she's 

aware of it, in any event? 

Q BY ~~. NEGL'S: Would you agree with that statement? 

!-~R. KOTTr-~IER: Objection, Your Honor. 

THE COURT: overruled. 

THE WITNESS: Well, I I think I answered it the 

best way I could in my answer to your last question. I 

think I think certainly people became concerned, more 
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Cc:lcerned than they r.ad been previous ly . \·;rhe~'":e= 

actually solidified any opposition, I really 

whether it 

I couldn't 

say for sure about that. 

Q BY MR. NEGUS: Did you yourself ever make a statement to 

Apr i 1 Foran, a reporter of the Victorville paper, to the 

effect that "We don't want to have l".appen in Adelanto 

what happened in Chino"? 

Yes. Yes, I probably saie somethinq like that. 

By that, \\'ere you referring to the Ryen killings? 

I was referring to the escape. 

Q After the Ryen killings, die your group increase its 

organizational efforts to try ane strike while the iron 

was hot? 

'''e've been wor-king very hard right along. 

Q The president of your group, Mrs. Sarter, was quoted in 

the press as saying essentially that. Kould you agree 

with t.hat? 

A I __ I wouldn't agree or disagree. That's her remark. 

Q Why did you choose the Kevin Cooper wanted poster to pass 

out at the fair? 

Well, for the obvious reason that he had already gotten 

50 much publicity in the news media. and it was -- it 

was something that had happened in our community, and 

we -- we felt that people would would look at this 

and, you know, there would be some recognition, because 

his picture had been in the paper so much already. 
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1 Q Was he a symbol to you of the probl~s you were trying 

2 to avoid by having a prison in Adelanto? 

3 A In a sense, yes. 

4 Q Thank you. 

5 I have nothing further. 

6 THE COURT: Any questions, Counsel? 

7 MR. KOCHIS: No. 

8 THE COURT: Counsel? 

9 y~. KOTTMEIER: No. 

10 THE COURT: Mrs. Katz, thank you =or corning in. You 

11 may be excused at this time. Just leave those right there 

12 on the table. 0 
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THE WITNESS: Oh. 

THE COURT: And the bailiff will take care of those. 
-

Before we address the issue _~the standing of the 

parties to appear for the newspaper and the television 

station, let me inquire, is there anyone ~ho is going to rais~ 

any objection to their standing to address the issue in court~ 

MR. NEGUS: I would. 

THE COURT: Okay. Do you wish to be heard on that? 

MR. NEGUS: Generally. 

THE COURT: In fact, let me perhaps -- since you will 

respond to it, let me let Mr. M~ndez first be heard on the 

issue. Then you may respond to that. 

Mr. M~ndez? 

MR. MENDEZ: Thank you very much. Your Honor. Robert 
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!-lendez appearing on behalf of :':ational Broadcasting Company. 

WiL~ respect to the standing question, Your Honor, 

it's our position that the Supreme Court, the United States 

Supreme Court, has clearly found that the public have a right 

to attend these proceedings, and Penal Code Section 868 makes 

it clear that the public has a right to attend preliminary 

hearings. The Supreme Court and the Kinth Circuit in 

Brook Lier makes it clear also tt.at before a preliminary 

hearing can be closed, the public must be provided an 

opportunity to be heard. 

As far as we're concerned, ! do~'t think there's 

much questior. but that we have standing. I don't think these 

proceedings can be closed until the public has an opportunity 

to be heard, and entities like K3C are best able to represent 

the public. We have the facilities~~ have the wherewithal 

to represent the public best, we think .• 

THE COURT: Okay. 7hank you. 

Counsel? 

M.R. BIERSCHBACH: Yes, Your Honor. 

I would just like to say that the --

THE COURT: \\'ould you give your name again for the 

record. 

MR. BIERSCHBACH: Yes. Robert 3ierschbach of 

Surr & Hellyer appearing for 7he Sun Co~pany and 7he Press 

Enterprise Company. 

THE COURT: Yes. 
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1 ~!R. BIERSCEB;;CF.: I ~ould just like to say, Your 

2 Honor, that it ~ould be a very ludicrous situation if the 

3 Legislature has giver. the opportunity =or the examination 

4 to be open in public, except a=ter a finding by the magistrat~ 

5 that it's necessary,in order to protect the defendan~ to clos~ 

6 the hearing. 7he District Attorney has indicated to us ~~at 

7 he does not intend to take a position on this. If we're . .tL 
no~ allowed to be heard, no one wi~ be heard except the 8 

9 de=en=ant, and we think that this is no hearing at all if onl 

10 one side is heard. So in order to give real meaning to the 

11 Legislature's intent, I think it's inc~~ent that we be 

12 heard. 

13 7HE COCR7: Okay. ~hank you. 

14 Counsel? 

15 ~:R. NE:;US: Basically the right to a public hearing --
16 is most strong in a jury trial or a trial situation. And 

17 the cases -- the case 0= the United States Supreme Court 

18 ~~icr: gave a limited right of the First h."':len::'ment access to 

19 those dealt ~ith trial. 

6 20 Gannett Company versus DePasquale, 443 u.s. 368, 

21 specificall}' upheld a finding closing pretrial proceedings. 

22 And Rich:nond !,e~spaper Co~pany, the case that gave the --

23 gave a right to a public trial, which ~e've never opposed 

24 in this co~nty, at least ~~at I'm aware of, made a distinctic~ 

25 bet~een the pretria~ proceedings and a jury trial proceeding. 

26 In Gannett versus DePasquale, it ~as said that -- on 
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1 ~!R. BIERSCEB;;CF.: I ~ould just like to say, Your 

2 Honor, that it ~ould be a very ludicrous situation if the 

3 Legislature has giver. the opportunity =or the examination 

4 to be open in public, except a=ter a finding by the magistrat 
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Page 384, that in our adversary system of criminal justice, 

it's "premised upon the proposition that the public interest 

is fully protected by the participants in the litigation.-

That is to say, if the District Attorney's Office 

makes a finding in their own minds that they don't wish to 

oppose the motion, basically,I would asslli~e,on the grounds 

that they wish to minimize the likelihood of a change of 

venue motion being granted in this particular case, that 

that decision on their part is entitled to great weight and 

should be respectec because they likewise have a duty to 

ensure, if they can, that Mr. Cooper gets a fair trial. If 

they have made the decision that not opposing the motion 

is the best \o,ay to ensure that he gets a fair trial, I would 

sub~it that that is all that is required under Penal Code 

Section 868. 

Penal Code Section 868 does not say anything about 

a hearing on the part of any public -- of anybody other than 

the two parties to the litigation. 

THE COURT: Thank you. 

HR. MEt\DEZ: Your Honor, if I might respond to that, 

I think that is our very point. The D.A. in this case is 

an interested party. He is not an advocate for the public 

in this case. His interest is very narrow in this case. He 

wants to make sure that he doesn't do anything that will 

cause this case to be overturned on appeal, and I don"e 

think that we can expect the D.A. to represent the public. 
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Ee's got different interests at stake and can't be an 

advocate for ~~e public. 

THE COURT: W~at issue would you be addressing to the 

court, Counsel, o~~er than the issue of whether or not the 

keeping open of the preliminary hearing might deny the 

defendant a fair trial? 

HR. !-lEN'DEZ: ~";ell, it's our positio:1 that the public 

~as a right, grounded in the First h~en~~ent and in Penal 

Code Section 868, to be at this hearing. 

THE COt'R':': I tti:1k everybody grants you commence 

you commence ",-i th tha t premise, anc. you C on::! en ce -- indeed, 

as the statute has been amended, it says that it shall be 

open. So then the sole question that allows a judge or a 

r.agistrate to depart from that premise is a c.etermination 

that the openness of the hearing wo~~prevent or, to use 

the specific words, t~at "The exclusion of e~e public is 

necessary in order to protect the defendant's right to a 

fair and impartial trial." 

~1R. !{EN'DEZ: Exactly, Your Honor. \\'e would like an 

opportunity to respond to the defendant's claim, and we 

believe it is his burden to prove under 868 -- to prove that 

closure of the pre!iminary hearing is necessary to protect 

:tis fair trial rig~ts, and we simply want an opportunity to 

respond to that. to his claims. 

THE COURT: Thank you. 

Okay. The court I think will -- will find that both 
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parties have standing to p~esent thei~ arguments. 

NO .... ·, do I unde~stanc that you're going to simply 

present a~gu:nents, o~ do you expect to prese!lt some evidence 

as well? 

,..­•• .K. 

z.~r. Bierschbach? 

BIERSCHBACH: I don't cont~T.plate presenting 

evidence, Your Honor, but I think we should be allowed to 

exa~ine ~~tnesses who might be introduced o~ might be 

produced by the de:endant. Other~ise, .... ·het!'ler their evidence 

is su==icient ~ill never be tested. 

I join in that, Your Honor. 

~~ COURT: That's pe~haps anothe~ issue as well. 

Counsel, do you wis~ to" be heard on that? 

!>~R. !.""EGCS: There's no case that I'm aware of that 

gives th~:: a!'1.y suct. right. They have -- the only -- the 

cases that have -- give an opportuni~ to be heard doesn't 

necessarily join them as parties to ~~e litigation, and I 

think that there's a vast difference bet~een listening to 

~hat they have to say and having who knows how many people 

potentially co~ing in as additional parties. Basically their 

right is no g~eater than the general public. So pres~~ably 

any person 0!'1. the street could cOr.le in and start cross-examining 

witnesses, and I .... 'ould sub~it that t.::at procedure was never 

contemplated, and it ~ould be an absurd one to start now. 

!-".P.. XE:mEZ: Your Honor, it's not crucial to our 

position, I don't think, but i= we're going to be allowed 

if we're going to have an opportunity to respond to their 

"n u 
n u ,-
o 
,:J -,-
J 

5 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

66 

parties have standing to p~esent thei~ arguments. 

NO .... ·, do I unde~stanc that you're going to simply 

present a~gu:nents, o~ do you expect to prese!lt some evidence 

as well? 

,..­•• .K. 

z.~r. Bierschbach? 

BIERSCHBACH: I don't cont~T.plate p~esenting 

evidence, Your F.ono~, but I think we should be allowed to 

exa~ine ~~tnesses who might be intro1uced o~ might be 

produced by the de:endant. Other~ise, .... ·het!'le:- their evidence 

is su==icient ~ill never be tested. 

I join in that, Your Honor. 

~~ COURT: That's pe~haps anothe~ issue as well. 

Counsel, do you wis~ to" be heard on that? 

!>~R. !.""EGCS: There's no case that I'm aware of that 

gives th~:: any suct. right. They have -- the only -- the 

cases that have -- give an opportuni~ to be heard doesn't 

necessa~ily join them as parties to ~~e litigation, and I 

think that there's a vast difference between listening to 

~hat they have to say and having who knows how many people 

potentially co~ing in as additional parties. Basically their 

right is no g:-eater than the general public. So pres~~ably 

any person O!'l the street could come in and start cross-examin"ng 

witnesses, and I .... 'ould sub~it that t.::at procedure was never 

contemplated, and it ~ould be an absurd one to start now. 

!-".P.. XE:mEZ: Your Honor, it's not crucial to our 

position, I don't think, but i= we're going to be allowed 

if we're going to have an opportunity to respond to their 

"n u 
n u ,-
o 
,:J -,-
J 

5 



67 

1 claiI:ls -- I don't intend to put on any .... itnesses. but I 

2 ce:r-tainly think it's necessa:r-y for me to be able to cross-

3 examine in order to :r-ebut any of the claims t..ltat counsel is 

4 t:r-ying to establish. 

5 ':'HE CODRT: Any authority ::or t.ltat at all? 

6 ~~. E!ERSCHBACH: There is no autho:r-ity, Your Honor, 

7 as ::ar as r knot>: , ':'here are two cases in the Dist:r-ict Court 

8 of Appeal no .... , one in the =o~:r-th Dist:r-ict, one in t.~e 

9 =~:t~ Dist:r-ict, concerning the nat~re of the hea:r-ing, and, I 

10 ass~~e,touching on this pa:r-ticular point. But I can't 

11 conceive that the Supreme Cou:r-t or the Ninth Circuit Court 

12 intended that t~e press and the public would not have an 

13 oppo:r-tu:lity to test the e\'idence upon which the magistrate 

14 is basing his o:r- her decision, And I think that it's 

15 inc~~ent t..~at .... e have that right i~~der to give meaning 

16 to the hearing. 

17 THE CO~R':': Okay. 

18 Absent an~' autho:r-i ty at this time, the cOJ.::r-t is going 

19 to rest:r-ict the pa:r-ticipation of counsel to present evidence 

20 on their o"m if they .... ish to and of course to p:r-esent 

21 argument, because I -- I take it, essentially, Mr. !-lendez, 

22 you wish to -- at the completion of the presentation of the 

23 evidence here, essentially to argue the insufficiency of 

24 showing by the defense --

25 !-~R, !>~KDEZ: Yes. 

26 THE COCRT: -- to their claim. 
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1 That will be the ruling the court will make on 

2 that. 

3 }ffi. BIERSCHBACH: Do! understand the court we are 

4 not allowe~ to examine witnesses? 

5 TU~ COURT: That's right. 

6 Okay. }!r. Negus, did you have any additional witness s 

7 that you ",-ishec to call at t.'1is time? 

8 r-:R. N!:GUS: I was going to call Sergeant Arthur. 

9 TEE COCRT: Okay. 

10 Sergeant Arthur, would yo~ ap?roach the witness 

11 stand to :::y le:t and be s-... ·orn by t-"'e clerk. 

12 
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E ILL A R ~ H U R, called as a witness by and on behalf 

of t~e defense, was sworn and testified as follows: 

~EE CLEP~: You do sol~~nly_~ear tr.at the testimony 

you are about to give in the cause now pending before this 

court shall be the truth, t-'1e w~ole truth, and nothing but 

the truth, so help you God. 

~RE WITNESS: Yes, na'am, I do. 

THE CLERK: Please state and spell your name for the 

record. 

':'HE KITNESS: Bill ArL'1ur. A-r-t-h-u-r. 

~HE COURT: You may proceed, Counsel. 
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DIRECT EXA!HNATION 

BY ~!R. NEGUS: 

Q Sergeant A~thur, what's your occupation? 

A I'm employed by the County of San Bernardino, Sheriff's 

Department. 

Q Anc you WOrt~ wi t."1 the homicice department? 

A Yes, sir. 

Q And were you the administrator in the sheriff's 

depa~tment ~ho ~as put in charge of the investigation of 

the Ryen killings? 

A Yes. 

Q In that capacity have you had occasion to assess the 

a.-rrount of false information 'It."hich you've received in 

this particular case? 

A I believe so. 

Q Have you received a lot? 

A Yes. 

Q !-~uch more than -- than normally in a hor::.icide investigatipn? 

A Yes. 

Q Did the sheriff introduce a policy early on in the 

investigation of not releasing information about the 

physical evidence in the case? 

A I don't believe that was done. 

Q Have statements been made about the physical evidence? 

A Yes. 

Q Has that physical evidence been described fully and 

I 1-...... .".---­
l·,.,· .... -;.:--

-Ii 
U 
Ii 
U ,-
o -
1-' -,-
J ,-
o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

69 

DIRECT EXA!HNATION 

BY ~!R. NEGUS: 

Q Sergeant A~thur, what's your occupation? 

A I'm employed by the County of San Bernardino, Sheriff's 

Department. 

Q Anc you WOrt~ wi t."1 the homicice department? 

A Yes, sir. 

Q And were you the administrator in the sheriff's 

depa~tment ~ho ~as put in charge of the investigation of 

the Ryen killings? 

A Yes. 

Q In that capacity have you had occasion to assess the 

a.-rrount of false information 'It."hich you've received in 

this particular case? 

A I believe so. 

Q Have you received a lot? 

A Yes. 

Q !-~uch more than -- than normally in a hor::.icide investigatipn? 

A Yes. 

Q Did the sheriff introduce a policy early on in the 

investigation of not releasing information about the 

physical evidence in the case? 

A I don't believe that was done. 

Q Have statements been made about the physical evidence? 

A Yes. 

Q Has that physical evidence been described fully and 

I 1-...... .".---­
l·,.,· .... -;.:--

-Ii 
U 
Ii 
U ,-
o -
1-' -,-
J ,-
o 



1 

2 

3 

4 Q 

5 

6 

7 

8 

9 

10 

11 

12 Q 

13 

14 

15 

16 Q 

17 

18 

19 

20 

21 A 

22 Q 

23 

24 

25 A 

26 Q 

70 

completely? 

I -- I think you would have to go into each piece of 

physical evidence which you're talking about. 

In assessing the false information that's been received, 

has a lot 0= that in=ormation been determined false 

basically because you possessed infor::la~ion that the 

?e~son making the false report didn'~ have and which 

hadn't been ~eleased to the public in general? 

Ko, sir. I'm talking -- the false i~=orrnation I am 

re=erring to is the sightings of ~evi~ Cooper. That 

kind of info~mation is more than abundant. 

All right. 

A~d people gave detailed stateme~ts about their 

contacts wi~~ Mr. Cooper? 

'1'hat's correct. 

A~d at the time that they were making those detailed 

state.-nents, you were able to de.termine that they were 

false only after you later learned f~o~ other sou~ces 

whe~e !>lr. Cooper had been from June 10th to July the 

30th? 

~hat's basically correct. 

And that information ..... as not generally available to the 

people making the false reports at the time that they 

made them; is that correct? 

No. 

In connection with your duties did you travel to Santa 
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Ba::-bara on July the 30th? 

Yes, I did. 

Q And on July 31st did yO'll drive !-!r. Cooper back to the 

San Be::-na::-dino County Jail? 

A Yes. 

Q Along "the ",ay "'-as !·!r. Co::>per recognized? 

A Yes, he ",as. 

Q We::-e there any reactions to him as you drove back? 

A Yes. 

Q \\'hat •• e::-e those reactions? 

A People would point at hi~ as we were driving alongside 

them or by the.'!:. They ",::>uld make gestures, they would 

chee::-, obviously cheer ~at he was in custody. 

Q \':e::-e some 0:: the gestu::-es obscene gestures? 

A 

Q 

.,. .... 

Q 

A 

Q 

A 

Q 

A 

I wouldn't classify the= as obs~~, no. 

Ges tu::-es of anger at r-lr. Cooper? 

So~e anger and -- yes, ~~ere were some anger • 

t':!1en you arrived back at the San Bernardino County Jail, 

was there a c::-owd of civilians there? 

Yes. 

How many peole would yo:: guess? 

I de not know. 

\':hat was that -- what .... as that -- was that crowd engaged 

in any unusual behavior? 

Yes. 

Q Khat was that? 
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Ba::-bara on July the 30th? 
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A They were chanting from the location they were maintained 

a~. They were chantin; things toward the defendant. 

Q l-:hat? 

h I believe the common phrase was that "You're in custody 

nov.'. You'll never kill again," or something of that 

nature. 

Q Any cries ~ith respect to whether or not Mr. Cooper shoul 

be put to death? 

A I do not recall any of those. 

Q \\ere there any obscenities being shouted at him? 

A ':'here may have been. I don't know what those would be. 

MR. NEGCS: Nothing further. 

THE COURT: Mr. Kochis? 

HR. KOCHIS: No. 

THE COURT: Mr. Kott:neier? --
~!R. KOTT!-1EIER: No. 

THE COURT: You may step down. 

THE t\I':'NESS: Thank you. 

THE COURT: Do you have any additional witnesses to 

call at this time? 

!-1R. NEGUS: No. 

THE COURT: Okay. 

Let's review at this point then as to what additional 

evidence you expect to present on the 868 motion, what we 

have present at this time and what we don't have present and 

what you propose in that regard. 
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1 MR. NEGUS: I have lodged and asked that it be marked 

2 as eXhibits with the court, the ten video tapes that were 

3 submitted by the Los Angeles television stations in response 

4 to the subpoena duces tecums that I issued. I would request 

5 that those be admitted into evidence on this -- at this 

6 particular hearing. 

7 I have in my office, which have not yet been complete y 

8 collated, the scripts that were also submitted by those 

9 television stations and the ratings ~hich were also presented 

10 by those television stations in response to the subpoena 

11 duces tecum. I will be having prepared transcripts of the 

12 video cassettes that you already have. 

13 I also have not submitted yet to the court scripts 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and some tapes from radio stations of broadcasts about the 

case and also some ratings informat~~£rom some of the 

stations. 

I expect also to present more newspaper clippings. 

I have already presented you with those from four newspapers 

up to a couple of days ago, and there are several local 

newspapers which I have not yet gathered, clipped and prepare~. 

I will have those as soon as I -- as soon as I can. 

In addition, I am attempting to find a person who is 

an expert in the field of co~~unications who can give some 

testimony as to the effect of this material on the -- on what 

on what -- Hr. Cooper's ability to obtain a fair trial and 

26 the effect of having an_open preliminary hearing on his 
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1 ability to get a fair trial. I would be expecting to present 

2 that person's testimony on October 7th if the court grants 

3 my motion to continue the hearing till that day. 

4 THE COURT: ,Well, we've -- you've got certain items 

5 which have already been marked. And I suppose you can move 

6 at this time that they be admitted for the purpose of this 

7 868 hearing. 

8 MR. NEGUS: So moved. 

9 THE COuRT: Okay. 

10 Hr. Kottmeier, ~!r. Koc::is, do you wish to be heard 

11 on that? 

12 MR. KOCHIS: No objection, Your Honor. 

13 !-m. KOTT:.1EIER: No objection. 

14 THE COURT: Those it~s already marked may be 

15 received. 

16 M.r. Negus, this docurne::t was presented to the court 

17 as an exhibit on your motion a~d Points and Authorities. I 

18 don't know. Do you ","ish to have it marked and received as 

19 an item in evidence? 

20 HR. NEGUS: !·~ove -- it makes no difference to me. 

21 I wanted to have it considered. If you wished -- if you 

22 wanted to consider it as evide~ce or as an exhibit. 

23 THE COURT: No. It may remain then just as an 

24 exhibit to your moving papers. 

25 l-1R. NEGUS: There will be a supplement to that 

26 exhibit filed • 
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THE CO~RT: It will be considered. 

Okay. Kow, the questior. is that i= we do continue 

the matter over until the 7th fo~ the completior. of this 

868 hearing, anc there are going to be ite~s presented which 

will take some time for me to view o~ to ~ead, it will be 

help=ul to have those ahead 0= time so that I may have viewed 

there or read the-or.. I would like very much to make a ruling 

on October the 7th on your motio~ an= not put it off to 

another hearing for me to consider evide~ce, additional 

evidence, that I haven't been able· to. 

MR. ~EG~S: In my talking wi~h people who are 

furvishing the i~formation to me, I. have told them that, 

and hopefully all the material will be in my hands in 

sufficient time so I can get it in your hands before the 

hearing. 

THE COGRT: Okay. Only a procedural question, and 

that is that obviously it would be inappropriate, unless 

there were stipulations otherwise, for the court to be 

considering items as evidence before they've been admitted 

into evidence. Can we receive a stipulation between yourself 

and the District Attorney's Office that !-:r. ~egus may submit 

proposed items 0= evidence to the court prior to the next 

hearing, that the court may have then marked for identificatipn 

and that the court may view then and, contingent upon a 

motion to have them admitted into evidence on October 7th, 

either consider them or not consider the~ depending on the 
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1 court's ruling there? 

2 MR. NEGUS: I would so stipulate. 

3 }ffi. KOCHIS: So would I. 

4 THE COURT: The court receives that stipulation. 

5 Counsel, I ~ould like for yo~ to have any such items 

6 to the court clerk no later than --

7 MR. ~EGCS: I can ha~e the bulk, Your Bonor, by next 

8 Friday. If I could have a little bit lo~ger for some of the 

9 transcripts of the tapes, but you have the tapes so you can 

10 vie,,' the tapes ""i thout the transcripts. 

l' COURT: But are they in L~e form that I can look 

12 at the."n? 

13 MR. NEGCS: No, but! would be ~illing to stipulate 

14 that ~ith respect to the professional quality video cassettes 

15 which were submitted by some of the.television stations, 

16 that 1-~r. !Zott..-neier and I both have copies of those tapes 

17 which were roade on cassettes which can be played in normal 

18 video machine p::'ayers and tl:at you co:;.ld borrow e:.ther mine 

19 or :·!r. Kottmeier' s to view. 

20 THE COURT: Well, I think you'd better sub~it with 

21 tha~, along with them. They'll be marked as an ite.-n for 

22 identification. We can release tha"n to you after.ards. 

23 There's no problem in that regard. But I'd raL~er have them 

24 to have a designation so that I can tell you what I've looke 

25 at and I haven't looked at. 

26 HR. NEGUS: The ones i:!lat you have have been marked. 
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1 All have exhibit numbers on them. 

2 THE COURT: Yes. 

3 MR. NEGUS: And I will put those --
4 THE COURT: No, no. 

5 MR. NEGUS: -- transfer those --
6 THE COURT: No, no. They should remain with those 

7 present exhibit numbers 

8 !-m. NEGUS: No. If you get them from me, for example 

9 I will label mine with the appropriate exhibit numbers. 

10 Mr. Kot~~eier and I are both fearful of having the tapes 

11 so:neho·", get into the system. That's why we had the copies 

12 made. So I think l'!r. Kottmeier or Hr. Kochis would agree to 

13 the procedure that I am suggesting that I just give you the 

14 tapes with them appropriately marked, rather than having 

15 them made as exhibits. 

16 THE COURT: As long as it's marked so that I know 

17 which ones I'm viewing. 

18 1'1R. NEGUS: Fine. 

19 THE COURT: I'm afraid to ask you, how long are thes 

20 tapes going to be? 

21 MR. NEGUS: It took me seven hours to look at ~~e 

22 television. 

23 THE COURT: ":'hank you. 

24 MR. NEGUS: Your Honor? 

25 (Discussion off the record.) 

26 THE COURT: Yes. Let's give a date. They should al 
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be to me no later than October the 3rd. 

HR. :-!ENDEZ: Your Honor, one last point. 

THE COURT: Yes. 

MR. HENDEZ: If counsel has p's and A's in support 

0: the motion, can ",-e get a copy of those? 

THE COURT: In support of the --

HR. !-!ENDEZ: 868 motion. 

THE COURT: Yes, the 868 

~lR. NEGUS: !-:y objection to that is that the Points 

an= A~thorities contain allegations about facts which I 

expect to corne out at the preliminary hearing and argument 

along that grounds. If those Points and Authorities are 

released to the general public, then obviously part of the 

point of having a closed preliminary hearing is thwarted. 

So I would object to that. 

THE COURT: Okay. The court will take your request 

under submission and will rule on it, and it may be a 

qualified ruling, and that is there may be certain restrictions 

placed on aspects of it. I'll have to review those Points 

and Authorities. 

MR. !-1ENDEZ: Thank you, Your Honor. 

THE COURT: ~r. Bierschbach, any other matter? 

KR. BIERSCHBACH: Only that it would be very 

difficult for us to respond if we can't see his Points and 

Authorities. I don't think that would be fair at all. 

THE COURT: All right. 
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\-1hat else do we have in terms 0= any motions to quash 

2 or in terms of an an~icipation of the next hearing date 

3 HR. NEGUS: I believe --

4 THE COURT: -- to cover? 

5 MR. NEGUS: Well, I would -- I was going to make a 

6 request for the transcript of today's proceedings to be 

7 prepared. 

8 THE COURT: Okay. 'I'he court ~'ill so order. 

9 r-:R. !':EGCS: A:-d I believe that leaves us only with 

10 the discovery motion matters. 

11 THE COURT: Okay. 

12 HR. KOT':'~!EIER: There was one other indicated area 

13 of concern, Your Honor, was relative to the location of 

14 the prelim for ~ovember. 

15 THE COUR~: Right. 1 think-~ad indicated previousl~ 

16 that I would rule on it at this time. I thi~k it's appropria e 

17 that I rule on that a=ter I've made a ruling on the 868, 

18 because I think that's pertinent. So the court will defer 

19 ruling as to the -- any change of location until I've ruled 

20 on the 868 motion. But I thank you =or bringing that up. 

21 I had indicated that I would make that determination today. 

22 HR. KOCHIS: Your Honor, that presents one problem 

23 in that we're putting into the systen subpoenas for a large 

24 number of witnesses and that sone of those witnesses are 

25 located outside of this geographical area, and we need to 

26 know at least I need to know the location to put on the 
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subpoenas to notify people where to appear, whether it's 

Depar~~ent 11 or here. 

MR. NEGt'S: !-!y request woule be to have the matter 

in Department II, no matter which v .. ay you rule on the motion. 

TEE COURT: Well, as of this time it's the court's 

intention to hole the preliminary hearing in this courtroom. 

And so yoc can subpoena accorcingly 

~R. KOCHIS: Thank you. 

"':.1-..4. .... ~ COURT: If the court becomes convincec otherwise, 

:i~ open to a reconsieeration of that ruling, but that's 

the tentative rcling of the court at this time. And you may 

have to alter your subpoenas or redirect people once they 

co~e here. 

Okay. You wish to be heard. You have a request 

now as reg ares to the continuance o~~he -- of this hearing 

until another date? 

::-!R. NEGUS: Yes. I would request that the 868 hearin 

be continued until October 7th. 

THE COURT: Okay. 

Counsel? 

~~. KOCHIS: As long as that doesn't affect the 

prelL~inary hearing date, I have no objection. 

THE COURT: 7he preliminary hearing date is presentl 

set for ~overr~er the 9th. I'd expect that, as I indicated 

I thi~~ in our first hearing, that preliminary hearings 

aren't set in concrete. This one is getting increasingly 
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set in concrete. I would expect that it will start 

2 Nov~~ber 9th. ~he continuance of this hearing until 

3 October the 7th will not affect that. 

4 !-!R. NEGUS: That's -- I have no reason to think it 

5 . will. 

6 THE COUR'!': So the court will grant your request to 

7 cO!1ti!1ue the balance of the proceedings on you.r motion under 

8 Penal Code Section 868 until october the 7th at the hour 

9 of 8:30 in this department. 

10 7he one remaining matter we have to cover is some 

11 specific discovery motion. The court is going to take a 

12 recess until 11:30, after which time the courtroom will be 

13 closed to the public because of the particular nature and the 

/~ 
14 representations that may have to be made in this discovery 

15 motion. 

16 Court will be in recess until 11:30. 

17 (Recess.) 

18 THE COUR~: The record may reflect we're back in 

19 court. At this point the hearing has been closed. However, 

20 ~~r. Eierschbach has requested an opportunity to address the 

21 court on the ruling that it's made closing the hearing and 

22 the ruling on the discovery. 

23 You ~~y be heard, Counsel. 

24 MR. BIERSCHBACH: ~hank you, Your Honor, for allowins 

25 me to be heard. 

26 THE COURT: Surely. 
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!-m. 5IERSCHBACH: ht this time, Your Honor, I would 

request the court rescind its order closing t:.is particular 

hearing until some adequate sho .. :ing has been r.:.ade that there 

will be a strong prejudicial effect on the defendant's 

right to a fair trial if the hearing is open. I think it's 

been clearly set forth by the v~itec States Supre:ne Court 

and the Ninth Circuit Court in the case of U.S. versus 

:Srook Lier that v;i thout some hearing to deter~ine the closing 

of any portion of a trial, it is a violation of the First 

~~endment. And I'd request the court to hold such a hearing 

before it makes such a determination. 

THE COURT: Okay. \':hat I'r.'. concerned about, Counsel, 

is I have in front of me the written request for discovery 

that requests a number of things. Incumbent in the court's 

consideration of that discovery mot~~ and those items are 

going to have to be representations made to the court as to 

what those items mayor may not contain. Those are only 

representations, and I can't at this point, without obviously 

having those matters in front of me, determine whether or 

not they are in fact those representations in fact 

reflect what the document is that's asking to be discovered. 

Therefore I am concerned in having information be disseminat 

to the p~blic at this time only as a representation of what 

the discovery might be without having it itself, and it's 

that principal concern that leads me to believe that it may 

be detrimental to a fair trial at a later tine, and if certa" 
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representations and certain statements are made here in court 

and given the imprimatur or the stamp of the court v:hen they 

may not in fact be true at all, that's my concern. 

, appreciate your presentation of the constitutional 

assertion of the right of your client, but the court at this 

time v:ill decline to reconsider. Thank you, Counsel. 

~·~R. EIERSCHB;;CH: Thank you, Your Honor. 

~HE COUR~: Counsel, I'm referring nov: to a document 

declared !·~otion for Discovery v:hich gives a notice of it and 

then contains speci:ic numbered parag~aphs at which discovery 

is requested. And absent a s~ggestion otherv:ise from counsel 

we'll, I guess, just simply proceed dov:n those, and I'll 

hea!" argument and representations by counsel as to whether it 

shall be granted or denied. 

~hey start out v.,-ith regueste>i-records from C. I .M. 

Hr. Eanoian, can v:e get you at the counsel table 

so:nev:here? 

!·:R. HANOIAN: Certainly, Your Honor. '!'hank you. 

THE COURT: Okay. 

I assume that at this tL~e, for purposes of the 

arguing presentation that none of these have been submitted; 

is that right, Mr. Negus? 

~~~. ~EGUS: with respect to the C.I.M. materials, 

that's true. When we get to sone of the stuff that's been 

requested from the District Attorney's Office, we'll have 

different representations. 
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THE COCRT: Let's address Request No.1. 

1-!r. Hanoian? 

!-!R. HANOIA...~: l,e would not object to providing the 

defense with Hr. Cooper's Central file, his property records 

or records of clothing, with this proviso: There are waiver 

forms that are provided for inmates looking at the specific 

pieces of property and copying them or releasing them to 

t!!eir attorney. \\le would ask the court to order that the 

defendant sign those forms and that the attorney sign those 

fo~s in exchange for us providing tr.at information. And on 

tr.at basis we would sub~it the request. 

THE CODRT: Any objection? 

!>!R. KEGl!S: Ko, assu.-ning you mean the standard form 

we always submit to 

!-:R. HA~OIAK: ~e have the forms. --
!-lR. ~EGUS: Okay. He'll provide the form. 

}!R. HA~OIAN: Sure. I've got them in my briefcase. 

Also the records would be made available for counsel 

to copy at a time and place convenient to him and to the 

C.l.Yo. personnel. 

THE COURT: Yes, that's understood. Okay. 

Nu.~er 1 will be granted with the only modification 

t~at defense will be required to submit waiver forms. 

Number 2? 

~.R. HA-~OIA.~: h'e would Object to this, Your Honor. 

I believe that the justification for this specific item 

I 
I 

. I-' 
U 

" U 
1-a 
J 
L , , 
~I 
:J 

1 

2 

3 

4 

I 5 

I 6 

7 
I , 

8 I 
I 

9 ! 
10 i 

i 
I 
i 

11 I 
I 

12 

13 
/, . .----"-, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

84 

THE COCRT: Let's address Request No.1. 

1-!r. Hanoian? 

!-!R. HANOIA...~: l,e would not object to providing the 

defense with Hr. Cooper's Central file, his property records 

or records of clothing, with this proviso: There are waiver 

forms that are provided for inmates looking at the specific 

pieces of property and copying them or releasing them to 

t!!eir attorney. \\le would ask the court to order that the 

defendant sign those forms and that the attorney sign those 

fo~s in exchange for us providing tr.at information. And on 

tr.at basis we would sub~it the request. 

THE CODRT: Any objection? 

!>!R. KEGl!S: Ko, assu.-ning you mean the standard form 

we always submit to 

!-:R. HA~OIAK: \\e have the forms. --
!-lR. ~EGUS: Okay. He'll provide the form. 

}!R. HA~OIAN: Sure. I've got them in my briefcase. 

Also the records would be made available for counsel 

to copy at a time and place convenient to him and to the 

C.l.Yo. personnel. 

THE COURT: Yes, that's understood. Okay. 

Nu.~er 1 will be granted with the only modification 

t~at defense will be required to submit waiver forms. 

Number 2? 

~.R. HA-~OIA.~: h'e would Object to this, Your Honor. 

I believe that the justification for this specific item 

I 
I 

. I-' 
U 

" U 
1-a 
J 
L , , 
~I 
:J 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
/~" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

85 

relates to an examination ... :hich too}: place on the 3rd of 

May of 1983. To the extent that such an examination did 

take place, it would be in the inmate's Central file, and 

then he would have knowledge of who it was that exa~ined him. 

I'm not sure of the nature of the examination involved or 

any of the specific material ir. the file, but I believe that 

it's over broad as requested, "all staff on duty on May 3rd, 

1983." 

!-m. NEGUS: \'ie v:ere looking for the person that 

examined him. If we had his name, we wouldn't have asked 

for it. 

There's other witnesses we need to locate. I don't 

wish to have to reveal what we're trying to find, because 

tha t wou Id be hav i ng to give up !-lr. Cooper's r igh ts to --

THE COURT: Okay. I'm going...!,.o at this time deny 

2 on the basis that it's over broad. 

I would expect, Counsel, that once you get the 

discovery under 1, that you'll be in a better position to 

MR. NEGUS: I don't think so. I already have the 

what I believe is in Central's file ... ..-i th respect to 1. We 'v 

gotten a few documents. The problem is that there are some 

people that did specific acts who were staff who were on tha 

one date in that one place. So r'm not asking for everybody 

he's ever come in contact with. There's only going to be 

probably 10 or 15 people. 

!-!R. HANOIAN: Haybe if he would designate what speci ic 
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ac~s he ~as talking about, ~e could narrow it down. 

NEGUS: The thing is I don't wish to have to 

give up crucial facts of Mr. Cooper's defense in order to do 

it. ~t.ere is a specific individual we are looking for who 

was pres~~t on that date, and I know of no other way of 

ob~aining his icen~ity other than sho,,-ing photographs of the 

people there to !>lr. Cooper and having tin designate who he 

was to me. 

':'EE COt'RT: At this point I dor. 't kno,,- what relevance 

~!a~? the 3rd is. 

Z.:R. }:EG:'S: Kell, if I tell you what relevance it 

is I'll be glad to tell you what relevance it is outside 

the presence of the prosecution. 

!·:R. HANOIAX: \'Vell, Your Honor, we are not the 

prosecution. I think that's one of the things that needs to 

be made clear. Ke're represen~ing the California Department 

of Correc~ions and not the People in this matter. 

~~~. NEGCS: ~he California Department of Corrections 

throughout the Complaint, and the Attorney General I think 

is --

~~E COCR~: Okay. The court is going to not order 

that. 

:.~~. NEGt:S: Can I be heard in-canera then in order 

to justify it? 

THE COURT: Not at this time, no. 

Okay. Number 3? 
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!-!R. HANOIAX: Nu.."!lbe:::- 3 is inc:::-e::ibly ove:::- b:::-oad. 

He is asking fo:::- photog:::-aphs, innate n~~bers, cells, bunk 

nurnbers of everybody that the ae=endant came in contact l..-ith 

over ~hat appears to be a six-~eek period of ti~e, and the 

task involved in gathering that material, if it is possible 

to gathe:::- t..""le material, is monu:-::ental, and without asho""ing 

0= ho"'" tha t ","oule speci=icaIIy be relevant to an escape 

c~arge, I don't think that he wo~ld be entitled to that 

material as well. 

It's the Pitchess situation, the =is~ing expedition 

incarnate. 

~R. ~EGUS: ~he problem is t~at we're not dealing 

only ~ith the escape charge in our material f:::-o~ C.D.C. 

The prosecution intends to introduce witnesses at trial that 

ana at the preliminary hearing, spe~~cally, that ~ill 

aetail certain actions that r-~r. Cooper supposedly underwent 

at the Cali=ornia Department 0= Co:::-rections. I'm a~are at 

the present tirne,from a witness list ~hich has been provided 

to me,o= a James Taylor who is an inmate at the California 

Institution for Men. 

In order to locate witnesses -- ~r. Cooper does not 

know the n~~es of the different people that he carne in conta 

with, oL~e:::- than st:::-eet names in so~e instances. This is 

the only way that I can locate those ~itnesses who have 

information about his contacts with !·!r. Taylor and other 

things relevant to that testimony ~hich ~e expect to have at 
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to me,o= a James Taylor who is an inmate at the California 

Institution for Men. 

In order to locate witnesses -- ~r. Cooper does not 

know the n~~es of the different people that he carne in conta 

with, oL~e:::- than st:::-eet names in so~e instances. This is 

the only way that I can locate those ~itnesses who have 

information about his contacts with !·!r. Taylor and other 

things relevant to that testimony ~hich ~e expect to have at 
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the prelirnina~y hearing. 

I have heard time and time again from the Department 

of Corrections ho~ onerous it is on them to find these 

photographs. ~he courts have ordered th~~ over and over 

_ again, and t.'1ey usually come up 'lid th them wi thin a couple 

of days. 

I have had situations ~here it was to -their advantage 

to pro:juce the photographs, and they corne up with them within 

a couple 0= hours. 

I =ind i t .... e~y di==icult to believe that it's all tha 

hard for the."!! to do it, because they always manage to do it 

when it's to thei~ advantage, and it always manages to be 

tremendously onerous when it's to the advantage of the defens • 

There's no other ~ay we can locate those witnesses, 

other than having all those people Q~ght into court, other 

than sho;.;ing the photographs to !-~r. Cooper and having him 

tell ~e ~ho they are. 

THE COURT: Counsel? 

!.~R. H';NOIAN: The =act that counsel has some experien e 

where he has been provided ~ith photographs in the past is 

no indication as to the request that we have in front of the 

court right now where there are between three and five ~d 

different persons involved. Not only do we have to locate 

photographs of the individuals, but we have to find out who 

they are in t.'1e first place. And there is no log that is 

26 kept, a permanent record 0= who is where on a specific date. 
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There are movernent c~ronos, is my understanding from talking 

~ith my clients, an~ they are, you kno~, ~ithin the C File 

at C. I.l-!. 

So we would ~ave to examine all of the records at 

C.l.M. to find who ~as where on what specific dates. I think 

that that's an incre=ible task, and we still haven't heard 

the justification for looking at everybody. 

I mean, ho~ =oes this relate -- certainly doesn't 

relate to the escape, because the escape can be -- all you 

have tc prove for the escape is presence in the institut~on, 

and then he's no lor.~er there. And they haven't provided 

any kind of a justificati~n as to how this would relate to a 

plausible defense for the homicide as well. 

THE COURT: Counsel? 

MR. NEGUS: I've heard time and time again that they 

don't have any list of who is where on a particular date. 

I have seen such lists provided on inn~~erable occasions aft 

such protests. I find -- I don't believe it, and I believe 

it's inherently incredible if they wouldn't kno~ where peopl 

are on a given date ~ithin an institution. I know they keep 

the photographs there in Rolodexes at the institution. 

They have been provided to me in the past in very short orde 

and I just find ~at that is unbelievable. 

If I ha~ any way of limiting the number of inmates 

that I needed to look at, if we could -- if we could identif 

the people who are witnesses in any other way, I ~ould do it 
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, I know of no other way to limit it, because we're dealing 

2 wi th both the only way I could ~ink of doing it offhand 

3 would be race, but we're dealing with witnesses of both 

4 races, and so 1 can't even do that. 

5 THE COURT: The court is goi~g to deny the request 

6 as over broad and also on the basis of relevancy. 

7 Number 4? 

8 MR. HANOIhN: Your Honor, V.'e wo..:ld object to A throug~ 

9 H here. If Mr. Taylor wishes to give t~e defense access to 

10 ~is Central file, then he can fill o~t the paperwork and 

11 allow access. But I believe that he is entitled to the 

12 sa...one privacy as any other individual in the State of 

13 California under the privacy act. 

14 FUrther, this again is a req~est to exanine the 

15 totality of Mr. Taylor's Central fi1~and a search for 

16 credibility evidence. 

17 The prosecution will provide t~e defense with any 

18 evidence that they're aware of wit~ regard to credibility. 

19 They are required by law to do that, a~~ so this anything 

20 that would be in his C File would be duplicative of that 

21 particular fact. 

22 I don't believe that it's ~ecessary to infringe on 

23 Mr. Taylor's privacy rights without so=e compelling 

24 justification. 

25 Further, if in fact the cou~t rules that these are 

26 necessary and relevant, we would assert the privilege 
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1 pursuant to 1040, because all the information in the 

2 Central file was taken in confidence. It is not generaliy 

3 disseminated to the public, and it is meant to stay 

4 confidential. 

5 THE COURT: Do you have that file with you? 

6 MR. HANOIAN: Yes, I do, and I have a records 

7 officer with it as well. 

8 THE COURT: Counsel? 

9 MR. NEGUS: It is not the entire Central file. I've 

10 specified the exact doclli~ents that I want within the file. 

11 There are many doc~~ents in the file that are not covered by 

12 the thing. 

13 
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Mr. TayloL is going to be is going to be a witness 

at the prelimina~' hearing. He's going to testify as to 

contacts that he's had with Mr. Cooper. 

I believe that -- I have set forth in the declaration 

the problems one has of proving. directly the rewards and 

promises and things that have to do with the credibility, 

inmate witnesses from the -- from the institution. There'S 

been no counter declarations filed on that. 

Mr. Hanoian argued on the last item that he wasn't 

part of the prosecution. To my knowledge, the prosecution 

does not -- is not the -- the District Attorney's Office is 

not in possession of Mr. Taylor's file. Therefore, it doesn' 

do any goed to rely upon their duty to disclose to me 

26 something that they personally don't have. That's why I aske~ 
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1 the C.D.C. to corne forward with it. 

2 All the -- all the documents are documents which are 

3 relative to credibility and are relative to the rewards that 

Mr. Taylor rnay receive. 

5 THE COURT: As to credibility and also as to reliabil ty 

6 or bias or what have you; is that right? 

7 MR. NEGUS: Right, as set forth in the declaration. 

8 MR. HANOIAN: If I might invite the court's 

9 attention to People versus Gaulden, 36 Cal.App.3d at 961, 
----- ---_._----

10 they have specifically rejected claims to go throughout a 

11 file just in search of evidence of credibility. 

12 Moreover, this request also asks for any psychologica 

13 test results which I think are particularly subject to the 

14 person -- the personal privacy rights of any individual as 

15 well as -- and the courts of appeal have in fact dealt' with 

16 that issue specifically in Arcelona versus l-lunicipal Court, 

17 113 Cal.App.3d at 531 through 532. 

18 That case was not an inmate case. It was a case 

19 where a law enforcement officer's psychiatric records were 

20 in question, but I think the reasoning is as applicable to 

21 this specific case. 

22 MR. NEGUS: The psychological testing which is done 

23 of inmates at the California Department of Corrections is 

24 not subject to the psychotherapist-patient privilege. That 

25 information is widely disseminated throughout the institutio 

26 People who are not in a privileged position with the inmate 
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have access to it as it's usually included in their cum 

files, and those things are slopped around the institution 

3 with utter abandon. People -- anybody -- any staff member 

4 of the institution who comes in contact with the inmate will 

5 have access to that information. 

6 

7 

8 

THE COURT: Okay. 

I'm going to take No.4 under submission and probably 

will review it under your exercise of privilege in an in-

9 camera matter. 

10 Number 5. 

11 MR. HANOIAN: Number 5, Your Honor, the complete 

12 records of all tennis shoes on hand and issued to the inmates 

13 in the month of l-lay, 1983. 

14 My clients have represented to me that they don't 

15 have such records. Again, we're talking about 3,000 inmates 

16 or 6,000 shoes. 

17 If the records don't exist, they don't exist. 

18 It seems as if it's over broad. I don't have an offer as to 

19 the relevancy of --

20 THE COURT: I wouldn't go beyond that. If you say 

21 they don't exist, it seems to me that's your response. 

22 MR. HANOIAN: Okay. 

23 MR. NEGUS: Usually when the C.D.C. says they don't 

24 exist, Your Honor, we find out they do exist next week when 

25 the court orders that they produce them. I find it 

26 unbelievable that they have tennis shoes which they issue to 
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inmates, and nobody has any records of that. Somebody had 

to pay for the tennis shoes. 

THE COURT: \'lhat kind of records are you talking 

about? 

MR. NEGUS: I'm looking for the records of what 

tennis shoes they issued to inmates. 

One of the pieces of physical evidence which the 

prosecution is going to try to use in this particular case is 

a footprint, and they have gotten a bunch of sample tennis 

shoes from the California Institution for Men: And Mr. 

Stockwell, I believe, is going to say that a pattern of an 

impression found somewhere around one of the various crime 

scenes is of the same class of shoes as the -- as the kind 

of shoes which were available at the California Institution 

for Men. 

Mr. Taylor is going to come in and say that somehow 

he snuck a pair of tennis shoes out of the stock that they 

had and gave them to Z,1r. Cooper, and that's how come they 

are going to try and connect this tennis shoe print at the 

scene with Mr. Cooper, is through this long chain of evidence. 

So if they are going to claim that that sort of -- if they're 

going to introduce that kind of evidence, which I believe 

that they are based upon their witness list, then I think 

that I'm entitled to inspect the recor~s of the tennis shoes 

to see whether or not there's any evidence which supports 

Mr. Taylor's testimony or denies it. 
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THE COURT: Counsel? 

MR. HANOIAN: I don't think that justifies looking 

at 6.000 shoes or the records for 6,000 shoes. It certainly 

justifies perhaps the defense examining the same sample that 

the prosecution has had an opportunity to examine. and indeed 

if the defense would like additional shoes. particular shoes 

to examine, I think we could produce that, as well as providi~g 

the types of tennis shoes which are available. That doesn't 

require the inspection of every pair of shoes --

THE COURT: That's not what he's asking. He's asking 

for records of them. 

MR. HANOIAN: Of all the shoes? 

THE COURT:· Suppose he wants to know what kind of 

shoes C.I.M. bought or had there to hand out. 

Z,1R. HANOIAN: Well. if that's what he wants, the 

type of shoes bought, perhaps they do have those, and I'd 

be willing to hand that over. 

THE COURT: You want the kinds of shoes? 

MR. NEGUS: I want the records of the shoes bought 

and their distribution. I assume that they have -- somebody 

I can't believe a state agenc~ -- we've got 10,000 tennis 

shoes or 6,000, whatever figure that they supposedly have. 

I don't believe it's that high for the month of May, but 

maybe I'm wrong. However many tennis shoes they issued in 

the month of z,~ay, I would think they were probably more in 

the low hundreds or even below that, and some indication of 
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to whom. That is to say, if Mr. Taylor claims that he got 

a certain kind of tennis shoe, and those tennis shoes weren't 

issued in the month of May, I think that bears heavily upon 

this chain of evidence that they're trying to establish. 

THE COURT: Do you think any record exists as to who 

was issued what kind of tennis shoe? 

MR. HANOIAN: My understanding with talking with my 

client--and, in fact, Your Honor, I do have one of the 

investigators from C.I.M. here who is familiar with the 

procedures. We can put him on the stand if that need be 

THE COURT: I just want representations without 

taking evidence. 

MR. HANOIA!:: My understanding is that the clothing 

that is distributed to the inmates at C.I.M. is not accounted 

for item by item. They account for the property that is 

brought into the institution by each inmate, and then they 

supplement clothing with that particular property, and they 

don't keep a record as to who gets which pair of shorts or 

who gets which pair of socks or which pair of shoes. 

MR. NEGUS: Tennis shoes are somewhat different in 

that only special persons are allowed to have them. They're 

not something which is generally issued, and you have to get 

special permission in the institution to get tennis shoes, 

which leads one to believe that if there's special permissior, 

they have records of the special permission. In fact, I'm 

reasonably sure that they do. 
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to whom. That is to say, if Mr. Taylor claims that he got 
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But also if it just -- I can't believe that they 

don't keep some kind of track of, for example, whether tennis 

shoes are going to R.C. west or C.I.M. Minimum or the 

East Facility. And if they're all going to the East Facility 

and not to West, where this supposedly happened, that's 

important to know. 

THE COURT: I think to resolve that, we're going to 

have to have sorr.e representations by your people as to what 

the practice is on tennis shoes so I can form some conclusion 

as to how relevant it is to get a record of all the tennis 

shoes or what have you. 

So let's take our noon recess at this time. We'll 

be in recess until 1:30. 

And if you could have your person available to come 

in to make some representation to us as to that. 

MR. HANOIfu~: Certainly. 

THE COURT: If you envision on any of these other 

ones those same particular problems, we can do that, or have 

your 

MR. HANOIfu~: There are only three more. 

THE COURT: Right. There are very few more. 

Okay? We'll be in recess until 1:30. 

(Lunch recess.) 

THE COURT: We're back in session, in a closed 

session, considering defendant's written request for 

discovery. 
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Mr. Hanoian, we were discussing No.5, and you were 

going to perhaps have someone here or be able to make some 

representations to me as to the significance of tennis shoes, 

whether they're 

I-1R. HANOIAN: I have talked to my client who is 

outside the courtroom, if the court would 

THE COURT: If you can just give me what you know 

about it after that conversation. 

MR. HANOIAN: Certainly. 

My understanding is that there are purchasing records 

that would be available, records regarding the brands of 

tennis shoes and the types of tennis shoes that were 

available at that ~ime. 

With regard to distribution of tennis shoes, it 

happens one of two ways: 

An individual inmate may get a pair of tennis shoes 

through a physician's request. Those records are kept in 

the individual inmate's chronology file. There is no 

master file that suggests who gets tennis shoes. 

The second wayan inmate can get tennis shoes is by 

going to a booth at the gym and obtaining a pair of tennis 

shoes for that particular day's activities by presenting an 

identification card, and at the end of the time in the gym, 

they bring the tennis shoes back. They get their identification 

card back. 

Of course, there is the potential for any individual 
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to rip off a pair of tennis shoes, but they are not entitled 

to get them any way but medical -- medical reasons, o~~-~ 

:in recepticn areas where they may have their own tennis shoes. 

So there are no records with regard to distribution of tennis 

shoes. 

THE COURT: Okay. Counsel? 

MR. NEGUS: Could I inquire what records exist of 

these -- for example, for our Reception Center West, what 

tennis shoes were there for passing out on a day--by-day 

basis? Do we have records of that? 

fo~R. HANOIAN: Only the purchasing records as to what 

was purchased. 

THE COURT:. He's concerned about the athletic 

activities when they hand out a pair of tennis shoes. Do 

they keep any records? 

MR. HANOIAN: No, they don't. They hand an 1.0., 

the tennis shoe is given, and when the tennis shoe is given 

back, the 1.0. is returned, much like a towel concession at a 

swim..'"!1ing pool. 

THE COURT: Okay. 

The court, in Term No.5, will modify the order, and 

that is that it will order that you turn over, in essence, 

business records of the kinds of tennis shoes that you had 

ordered, and if you have records of those that you had in 

stock 

MR. HANOIAN: Certainly. 
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THE COURT: -- that nature. 

MR. HANOIk~: And I would also represent to the court 

that the sheriff's department has been provided with an 

example of the tennis shoes that were available, the differen 

brands of shoes that were available, and we would be 

THE COURT: I'm only concerned here ",ith the requeste 

order. That covers No.5. 

Number 6? 

~m.. HANOIA.~: t-Je do not have any property of Mr. 

Cooper's in the institution. 

THE COCRT: Okay. The court will leave that as 

ordered, and you merely indicate that there is none existent. 

Number 7? 

MR. HANOI&~: We would object to this, Your Honor, 

for a number of reasons: 

First and foremost, security reasons. I don't think 

that it would be appropriate to allow someone who has been 

charged with escape to go out and photograph the entire 

institution. If there's any specific reason why these 

particular places are relevant and photographs are necessary, 

I'd be interested in hearing them. They certainly aren't 

justified by the rationale presented in the motion. 

"?-1aterial as to route of the alleged escape.· 

I don't know that there is a route to the escape. 

I mean, I'm sure he -- he escaped by 

THE COCRT: I don't think it says that, does it? 
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1 MR. F .. ;NOIAN: "!-~aterial as to the route of the allege 

2 escape. • 

3 THE COURT: Oh, I see. 

4 Mr. Negus? 

5 lom. ~'"EGUS: lOVell, if there's not a route, I wonder 

6 how he got out. 

7 I think that the securi ty reasons, if they're worried 

8 about Mr. Cooper escaping from C. I. ~~. Mininurn again, I would 

9 suggest that that's probably fanciful in the extreme. I 

10 can't imagine the C.D.C. ever putting z.~r. Cooper back in 

11 C. I.r-1. Minimu."ll given all the flak they had for the last time 

12 they did it. 

13 It's -- what I'm asking for is photographs of the 

14 crime scene. 

15 The problem we have in all these requests is that 

16 in the prison cases, the crime scene is in fact a prison. 

17 But that doesn't -- so you have to get a special order to 

18 get access to what normally you'd just be able to walk up 

19 and take pictures of. 

20 I've taken pictures of other crime scenes, other 

21 escapes in the past, and I've never heard any of those 

22 photographs caused any breaches in their security. 

23 I would note that they allow the news media in to 

24 take pictures of their institution with surprising frequency. 

25 At least, I saw an awful lot of pictures of their institutior 

26 on the news when I was watching the television program in 
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1 this instance. 

2 !-m. HANOIAN: With regard to the pictures that the 

3 news media take, they're generally outside shots or specific 

4 areas with specific requests, and they're very narrow. 

5 Again, the escape charge is a very simplistic charge. 

6 It is he is there, and then he is not there. The route that 

7 he took is not relevant unless it somehow reflects on a 

8 defense, and I haven't heard hoy; there is any plausible 

9 justification and how the escape route affects the defense. 

10 THE COURT: Okay. 

11 The court at this time will deny No. 7 as over broad 

12 and/or not relevant. 

13 !-1r. Negus, my bailiff brings to my attention that 

14 there is a Mr. Ken Lee present, mayor pro t~~ of Chino. 

15 MR. NEGUS: !-1r. Kenealy. 

16 THE COURT: !-1ust be Kenealy. 

17 !-~R. NEGUS: Tell him I thought he ~as on call, and 

18 he is excused. 

9 19 THE COURT: Thank you. 

20 MR. NEGUS: I apologize. Didn't know he was going 

21 to be in. 

22 THE COURT: Number 8 is essentially the same thing, 

23 sa~e arg~~ents, or is it --

24 MR. NEGUS: ~1ell, it's different. 

25 THE COURT: Okay. 

26 MR. NEGUS: It's -- ~o. 8, there can be no claim of 
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securi ty on that.. They published similar-type diagra!tls in 

the Chino Champion, and if you'll look at Exhibit C-2l in 

t.he stuff I gave you, you'll see an outline of the -- of the 

whole thing showing the location of the buildings. The only 

thing it doesn't do is it doesn't give the specific names of 

the buildings and ~~at sort 0= stuff. 

Basically the -- we're talking again about the crime 

scene, and how the escape, i= it was, was effected, and that 

certainly is relative to some 0= the charges that we're 

going to be facing. 

'l'HE COCR'!': Do you .... -ant any more than that? 

!·:R. !\EGUS: Kell, they have these -- they have diagrans 

which -- which they release in lots of cases. They're 

blueprint outlines of the relationships of the various 

buildings, and they are available to the prosecution. And 

in order to try and figure out certain facts about the 

escape, I need those c.iagrams to show to !·!r. Cooper and to 

show to the witnesses. That particular diagram doesn't give 

me the names of the buildings and what have you. They have 

another one ~~at has the names of the buildings. 

THE COURT: Counsel? 

!-~. HrtXOlh!~: \o.ell, if it's available in the press, 

I don't see how we need to provide it to him. 

As far as the names of the buildings --

." ... -
... 111:. COURT: This is just sort of a -- apparently a 

popularized version, as opposed to a more specific one. 
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Is that right, ~!r. !~egus? 

1-1R. NEGUS: Yes, tat's true. 

~1R. a;~O!A.~: Well, I mean, what is the reason for 

being more spe=ific, othe= ~~an having the names of the builc~ngs? 

That's one of the things = con't understand. I think that 

giving detaile~ blueprint ~agrams are certainly -- there is 

certainly a se=urity risk ~nvolved in that. 

~m. NEGUS: They certainly float around rather 

freely, if there is a se=~:'ty risk. I can provide counsel 

.... i. th lots of therr.. ! jus~ ~'~ happen to haye this particular 

facility. !f I did, I wou::::'::.'t have asked for it. 

!·:R. H;....:;Cn;,.~: Agai::., the sa.'ne relevance argu!nents 

would apply. 

~HE COrRT: I s~~p=se so~e kno~ledge of the location 

of the -- w~ere the defen~a::.t was alleged to have been 

in=arcerated and ~,"e exit, ... -ay one exits is --

!·~R. H~'\or;· ... ~: Well, again, the defendant can provide 

counsel wi~ t~at information. 

THE COURT: Well, t=at -- we're not asking the 

defen:::'an t for discovery here. lo;'e 're asking your office. 

l·~~. HAXOI.;'S: Certainly. And if there is a reason 

why the defendant can or ca=.'t provide hir.lself with discovery 

we do not need to serve as ::'lS investigator. 

COURT: Okay. 

I'm going to order ~o. 8. I think that probably that 

doesn't breach the security very much. As ordered. 
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counsel wi~ t~at information. 

THE COURT: Well, t=at -- we're not asking the 

defen:::'an t for discovery here. lo;'e 're asking your office. 

l·~~. HAXOI.;'S: Certainly. And if there is a reason 

why the defendant can or ca=.'t provide hir.lself with discovery 
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MR. NEGUS: With respect to No.7, Your Honor, you 

struck it down as over broad. There are -- you have listed -

there are photographs -- I don't know how to describe it with 

any greater specificity, but I would like to have certain 

photographs of certain parts of the facility to facilitate 

testimony as to the escape. 

How would you like it to be less broad? I mean, 

specific shots that I want? This r.ole and that fence or 

THE COURT: I suppose that's one way. 

HR. NEGUS: It's hard to do tha~ unless I can have 

an order -- the only alternative that I can think of to get 

it more specific is that I be given an order to allow Mr. 

Cooper to accompany me to C.l.M. Minim~~ to point out what 

I should take pictures of. And it ~ould sea~ like the way 

I'm asking for i~ is an easier way to do that. 

THE COURT: I think with the diagram you're going to 

be able to confer with your client. Then perhaps you can 

achieve greater specificity at that point. 

I'm going to leave it as ordered. 

Okay. Number 9. Let's see who we're dealing wi~~. 

No one here -- is here for L,e Federal Bureau of 

Investigation; is that right? 

So we disregard discussion on that. 

United States In~igration an= Xaturalization Service. 

Anyone here for that? 

The State Police of Baja? 
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No one here on that. 

2 HR. NEGUS: The last two were not served. 

3 THE COURT: Oh, okay. 

4 I'm not sure I would have any jurisdiction there 

5 anyway. 

6 MR. NEGUS: That's why I didn't serve them. 

7 THE COURT: Because it becomes moot. 

8 Well, then there's no question. 

9 Number 9 doesn't relate to any of your clients, does 

10 it, Mr. ~anoian? 

11 MR. HANOIAN: No, it doesn't. 

12 Of course, the Department 0= Justice, I'rn an arm of 

13 the Justice Department, but I am not involved in their 

14 investigation. 

15 THE COURT: Okay. 

16 \.;hat we'll do is we'll complete 10, 11, 12 and 13, 

17 and then get the District Attorney .out, and then I will hear 

18 the 1040 hearing as to No.4. 

19 NR. NEGUS: t':ith respect to 1;0. 9, Your Honor, what 

20 I'm requesting is that the District Attorney get the infor-

21 mation I'm requesting from those agencies. The case I 

22 cited 

23 THE COURT: Is that what it is --

24 HR. NEGUS: The case I cited indicates 

25 THE COURT: Excuse me. You have it listed under the 

26 California Institute for Men Section. Then from just after 

t'---.~-. I .~ .. ~.-,". 
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that you make reference to the D.A. 

~!R. NEGUS: Right. What I'm requesting is the 

District Attorney be ordered to make efforts, diligent 

efforts, to -- excuse me -- diligent, good faith efforts to 

obtain and make available the info~ation requested from 

those agencies. 

THE COURT: Do you wish to comment? 

HR. KOTTr-:EIER: We have no anticipation of being 

able to get the cooperation of any o! the agencies listed. 

Furthermore, nothing in our investigation indicates 

that there's relevant material to the pro~ecution or the 

defense from those particular agencies, and I object to being 

directed, in effect, to carry forth an investigative exercise 

~hen there is no foundation,as far as relevance that I have 

heard, that has been laid before this court. 

~R. NEGUS: The various agencies, as I indicated, 

r.ave, according to the police reports fu~nished by the 

prosecution and information I've gained from other witnesses 

with respect to the FBI, conducted an investigation into 

r-~r. Cooper's background and his whereabouts on the dates 

suggested. 

There is indication in the police reports that the 

gentlemen that are listed in the -- in !-!exico were cooperatin:J 

wi~~ the sheriff's department in looking for Mr. Cooper in 

Mexico. There is indication tr.at the border patrol was 

likewise cooperating. There are lots of reports of the various 
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FBI people doing both backgro~nc checks and investigations. 

In some of the repor~s ~ith respect to the FB! people 

there are sheriff's officers ~ho say, "We were looking 

through the follo~ing buildings for information. For the 

rest of the information please see' the report of Officer" 

"FBI Officer Keneans," I believe it was. 

So you have even sheriff's officers'reports that 

specifically refer to the FB: reports. 

None of the FEI repor~s are furnished, and I'm 

requesting that good faith be directed as the case law as 

the case law requires to wa}:e t!";.ose good faith efforts to 

obtain that information. 

:-m. KOT7~!EIER: Ke have no objection to attempting to 

" Rtain 
'7< 

from any agency a copy of a report that is referred to 

by any officer engaged in the invest;igation of this case 

lohlch hasn't !-.eretofore ceen furnished to the defense. ~-lliat I 

am objecting .to is the listi~g of certain gover~~ental 

agencies and in effect directing my office to go in the 

abstract and ask them in regard to everything that they may 

have in the Kevin Cooper case or any case that may have any 

relevance to the Kevin Cooper case, And the illustration 

given relative to FBI Agent Keneans or the officer that 

quoted him as having further information, rf ~e're given 

that kind of specifics to work with, we have no objection to 

getting the reports. 

THE COURT: Is there any objection to you just simply 
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making -- I mean, you're aware that: the FBI played some role 

greater or smaller in the investigation of at least the 

escape, perhaps the alleged murders. Do you think it's 

incumbent for you at least to ask them whether or not they 

have any reports that they haven't submitted to you? 

~m. KOTTXEIER: The di==iculty, Your Honor, is that 

there is a very clear delineation of activity. One involves 

investigation of an escape, another involves an investigation 

of the murder, and then the thir~ area is attempted apprehens on 

of a fugitive, and this is where the FBI and all these other 

agencies corne in. And I would suggest to the court that 

pote:ltially there are very vol:.::.,.,inous reports, as far as the 

operation of the fugitive detail to try and apprehend Mr. 

Cooper, the sa~e as there are vol~inous reports from the 

sheriff's office. But they do not provide any relevant 

information, other than a whole series of false leads and 

people going everY\o\,-here to try and pick up ~~r. Cooper. 

The difficulty is to put the burden on us to try and 

bring the Federal Bureau of Investigation into line. To 

cooperate with the very time-cons~~ing preparation of reports 

in a fugitive felony area is not the same as saying, well, 

Kottmeier, go out and get the reports that directly relate 

to evidentiary considerations in this case. And I get the 

impression fro~ the way in which this material is worded 

that it is the fugitive investigation that we are being 

requested to offer, especially with the information listed 
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from the V.S. Immigration and Naturalization, 'as well as the 

Department of Justice. 

THE COURT: Counsel? 

MR. NEGUS: In carrying out those fugitive investi­

gations, there are numerous reports about some of the same 

subject matter that if you look at the -- if you look at the 

that the reports of the sheriff's investigation of the crime 

they're covering the same area. 

For example, in the investigation of the crime there 

is a tremendous amount of stuff about Mr. Cooper's contacts 

in Los Angeles, and trying to co:mect in certain phone calls, 

certain actions with respect to people in Los Angeles with 

proving that he was the person that co~mitted the crime. 

Those same areas are investigated by -- were investigated by 

the FBI perhaps for different purposes, but the information 

they're gathering applies in both situations. 

Another example, they did -- there's apparently 

going to be some effort at some point in time to prove some 

sort of modus operandi, that Mr. Cooper commits crimes in 

certain ways, using certain disti~ctive. mannerisms. The 

same sort of stuff that was involved in that investigation 

is also involved in the investigation of -- in the attempts 

to apprehend him. 

There are certain things -- there are certain people 

that will be testifying against him as witnesses. Those peop e 

were contacted, background checks were done on them, and they 
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1 were put under surveillance, ! be~ieve, at certain points in 

2 time with respect to attempts ~o apprehend him. So the 

3 attempts to apprehend are not isolated from the investigation 

4 of the crime. 

5 They're not -- it's not, as the prosecutor says, in 

6 neat little boxes, and people =idn't label L~eir reports, 

7 escape, att~~pting to app~ehen= or investigation of the 

8 murder. They were doing a:!.l 0:: therr., from the reports that 

9 I have received, simultaneously. 

10 THE COURT: Okay. 

11 Anything further, ~r. Rottmeier. 

12 !-1R. KOTT!-!EIER: Only tbe suggestion, Your Honor, that 

13 I have found in the past, and ! need this on ~~e record as 

14 far as an evaluation of our e::forts, that even in cases 
• 

15 where we have worked wiL~ the :ederal Bureau of Investigation 

16 we have not been able to get full compliance from their 

17 agency, because they believe in a strong separation of powers 

18 idea, as far as the furnishing of reports and information of 

19 the activities of their agents. 

20 A recent case in point is People versus ~-altney, and 

21 we've had other contacts of that nature where literally they 

22 do their investigation and then refuse to give us any 

23 indication of the activities or the reports of their 

24 particular agents. 

25 THE COURT: Okay. 

26 The court will modify Term No.9, and that is make it 
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1 relative to Cooper's escape from C.I.~. on June 2, 1983, 

2 the killing of the Ryen family, Christopher Hughes, in 

3 Chino Hills on June 4th and 5th, 1983, deleting from the 

4 word "including" down into the next-to-last line reading 

5 "of Deborah Englehart on June 29th or 30th, 1983," leaving 

6 in that portion of the a:::-rest 0: Kevin Cooper on July 30th, 

7 1983. 

8 The court will order that the District Attorney's 

9 Office make a good faith effort to attempt to inquire of the 

10 fi:::-st three agencies as to wnethe:::- they ::ave any such reports 

11 relative to those subject matters, and if those reports are 

12 provided to the D.A.' s Office, that they be made available 

13 to the defense. 

14 

15 

16 

18 

19 
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21 

22 

23 

24 

25 

Okay. Number 10. 

!-1R. KOCHIS: Your Honor, as to that request, we've 

provided ~r. ~egus with a list of the persons we were able 

to determine were in the crime scene. So we've complied witt 

10, Lines 3, 4 and 5 up until the co~~a after the date. 

As I've explained to Hr. Negus, we were having 

difficulty and may not be able to recreate the times, specific 

times at which each officer ente:::-ed the residence and left 

to make a radio call or lunch or any other purpose. So we 

will attempt to comply with 10 to t~e best of our ability. 

THE COURT: Okay. 

Court will order that to the ability -- to the 

26 extent that you have such records. 
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Number II? 

MR. KOCHIS: \"i'e've provided :your court reporter and 

l-!r. Negus with such a list. 

THE COURT: Okay. That's fine. 

MR. NEGUS: Is there --

You providea the clerk? 

MR. KOCHIS: I have not proyided the clerk with one. 

HR. NEGUS: Could I have that -- a copy of that 

9 marked? 

10 THE COURT: Okay. !-~arkec. as Defendant's next in 

11 order. 

12 Any objection to it being received? 

13 !-1R. KOCHIS: Is ita ~d tness list? If I could glance 

14 I at what's being marked. 

15 TEE COURT: After it's marked, would you let 

16 !-~r. Kochis take a look at it? 

17 !-!R. KOCHIS: No, I have no obj ection. 

18 THE COURT: It may be received. 

19 !>!R. KOTTMEIE~: \\'e do reserve the right, Your Honor, 

20 obviously, to add to or detract from that list. That is not 

21 necessarily a batting order which we guarantee that all nine, 

22 or however many, will bat. 

23 THE COURT: That's understood. 

24 HR. NEGCS: I understand that as well, but what I 

25 reason I'm requesting is that by indicating that I'll be 

26 ready on NoveITber 9th, I'm indicating that I'll be ready .ith 
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1 respect to these witnesses. If there's other witnesses of 

2 signi=icance, then that could change. 

3 THE COURT: It would be expected that if, as you 

4 develop your case or as the time approaches,You change your 

5 list, that you keep counsel informed of those that you'd 

6 expect not to call so that he v:ill not be under the mis-

7 apprehension of not subpoenaing them i= he wishes to call 

8 tha~, and if there are additional ones, that you'll make 

9 those available to counsel. 

10 THE CLERK: This is simply marked for identi=ication? 

11 THE COURT: No, it's received as well. 

12 MR. KOCHIS: Your Honor, is that going to be sealed 

13 or in any fashion --

14 THE COURT: As of this point we have the entire file 

15 sealed. 

16 MR. KOCHIS: Thank you. 

17 THE COURT: Not available for public inspection. 

18 Number 12? 

19 MR. KOCHIS: We have no objection to providing that 

20 type of information. 

21 THE COURT: That will be ordered. 

22 Number 13? 

23 HR. KOCHIS: We have provided already, to the best 

24 of our ability this morning, a written list that complies 

25 with 13. If I receive additional information that necessitates 

26 the listing augmented, I will do that i~~ediately. 
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THE COURT: Okay. The court ~ill order that, then. 

I've =un out of numbers. Is that it? 

MR. NEGUS: I would like at some point the opportunit 

~o be heard in-camera as to Number 2 as to why I need that 

so I don't have to reveal to the prosecution ~~e theory under 

~hich I am operating. 

!o~R. ROCEIS: Could we have Se=geant Arthur in 

Cha~~e=s ~hen that offer 0= proof is made? 

TEE COURT: Number 2? You ~ish to be heard --

!o!R. KEGUS: Yes. 

T··'" t1~ COURT: -- in regard to the staff? 

HR. NEGUS: Yes. 

':'HE COCRT: No. The court will deny t~at rEquest. 

Okay. Do we have any others? 

Okay. All we have left, as =a= as I can see, is that 

I'r:: going to meet in-came=a ~i th !-~r. Eanoian, come back out 

and announce my ruling on that. OthErwise, everything is 

put over until the 7th of October at 8:30, and you are 

aware of the deadline date of Octobe= 3rd to get all of those 

otter physical items to me so that I can be p=epared on that 

date. So on the 7th we'll be deciding -- hea=ing the rest of 

the testimony and the argument on the 868 question. 

Any other matters that we're going-to handling on 

that date? 

HR. NEGUS: I would like to reserve ~~e right to 

present witnesses with respect to the inconvenience and 
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physical discomfort and wha~ I think will make it impossible 

for !-~r. Cooper to cooperate v,i th me --

THE COURT: You wish to address the location of the 

preliminary hearing issue? 

MR. NEGUS: Yes. 

THE COURT: Okay. You':l be allowed to do that. 

!.m. KOCHIS: Your :lonor, so there's no confusion 

as there apparently was before this last proceeding, could 

the court inform the custocy officers that !-!r. Cooper is 

ordered to be back in court with us on the 7th of October? 

THE COURT: Certainly. If we overlooked that, we 

shouldn't have. 

Okay. We'll be in brief recess, and I'll see 

Mr. Hanoian in cha~ers, and then we'll corne back out and 

wrap up this proceeding. 

(Whereupon proceedings were held in chambers 

which were reported but are not transcribed 

herein. ) 

THE COURT: The court has reviewed the file on James 

Taylor referred to as the Central file, and the court will 

order that the following portions of that file be made 

available to the defense: 

The docun~~ts known as classification chronos, which, 

my understanding as I was able to understand them, relate thE 

move~ent of the -- or the doc~~entation of the movement of 

Mr. Turner within the prison. He went from one location to 
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another location. That is ordered revealed. 

And also the investigation reports regarding an 

allegation against Mr. Turner of suspected possession of 

marijuana. Those reports may be made available to the 

defense. 

HR. HANOI;"~: Your Honor, may I be heard on the first 

one --

THE COURT: Yes. 

!om. HA!:OIhN: the classi=ication chronos? 

THE COURT: Yes. 

MR. H.~~OIAN: Could I inquire of the court as to what 

relevance the classification chronos have to the issue of 

credibili ty? 

THE COURT: They go beyond the issue of credibility 

in this instance. 

HR. NEGUS: Could I request that a copy of the file 

be preserved in a sealed condition so in case we ever got to 

an appellate review of this, there would be some way of 

figuring out what happened? 

THE COURT: Well, I'll have to inquire of Mrs. King. 

Is it -- would there be any reason why the file in 

its present condi tion as regards to !·:r. Turner would not 

remain in its present condition? 

MRS. KING: No. It would be added to, but it would 

stay in its present condition. 

THE COURT: I'm not sure we can suspend Mr. Turner -
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~~. NEGUS: Taylor. 

!>!R. KOCHIS: It's Taylor, Your Honor. 

THE COURT: Excuse me. I used the wrong word. 

-- in action. 

MR. NEGUS: That's why I was requesting a copy. 

That would see.'1l like they could keep what they need, and 

then we could keep a copy for review. 

THE COURT: I'm going to deny the request at this 

time. 

Okay. Do we hn.ve any other matters? 

All right. Be=ore you think 0= anoL"'ler motion, 

Mr. Xegus, we'll be in =ecess until october the 7th at 

8:30 in the morning. 

Thank you, Counsel. 

Oh, just a minute. I didn't do what you all asked 

me to do. 

The court will order that the sheriff return 

!-1r. Cooper to this court on october the 7th at 8:30. 

(Nhereupon the proceedings were concluded.) 
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