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ONTARIO, CALIFORNIA; FRIDAY, AUGUST 12, 1983; 8:25 A.M.

-o0o-~-

(The following proceedings were held in

chambers:)

THE COURT: The recorcé may reflect that we're
present in chambers in regards to the case of the People of
the State of California versus Kevin Cooper. We're in
chambers out oi the public courtroom at the request of
Mr. Necgus who is the attornev for Mr. Cooper for him to make
certain r2cuests or motions to the court. Mr. Negus is
present; the recoré may reflect that also counsel for the
People are present as well.

Let me, before we proceed further, clarify a couple
of things:

One, it should be clear on the record that Mr. Negus
is the properly appointed, duly appointed counsel for
Mr. Cooper in both Case Xo. FWV-13949 and in also Case No.
FWVv-1395G, the latter case alleging a single count of escape
frcm State Prison.

I'm not absolutely sure, Mr. Negus, whether or not

there was an arraicnment on the second case.

MR. NEGUS: There has not been an arraignment on the
THE COURT: On the single escape case.

MR. NEGUS: 2465? No.
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THE COURT: Have you received a copy of that
Complaint?

MR. NEGUS: No, I don't -- I haven't.

THE COURT: Okay. Let me hand you that at this
time. And you at this time waive arraignment, reading of
the Complaint?

MR. NEGUS: Yes, I do. Enter a plea of not guilty.

THE COURT: Okay. We'll defer setting a preliminary
hearing date on that matter till we've considered the other
case.

Now, Mr. Negus, &id you wish to be heard?

MR. NEGUS: Yes, Your Honor.

At this point in time I would like to enter my
formal objection to the extended coverage and ask that you
refuse extended coverage in this particular case. The
reasons for that are that T believe that such a ruling is
necessary in ofder to preserve a fair trial. The -- this
particular proceeding is solely of interest, I would say,
to lawyers in terms of the content of it. Most of the peopl¢
that kave been talking to us about it don't even understand
the concepts involved in a demurrer and certainly probably
don't have any idea what a Motion to Quash a Subpoena is.
Therefore, the only pcssible reason for covering would be to
obtain pictures of Mr. Cooper or the various and sundry
parties.

Last time, when we had a similar situation, the takin
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of pictures without any éontent to go with them generated
all kinds of -- of coverage of issues which were not -- which
were not very important and some of which were rather
inflammatory to Mr. Cooper. We're put in somewhat of a bind
in this situation whern photographs are taken, because
photographs have a capacity to excite a lot more comment
than just news stories do.

For example, last time, in order to comply with
People v. Duran, People v. Burnett, the court ordered that
Mr. Cooper appeér in civilian clothes without manacles which
I think is certainly better than having him appear in jail
clothes with manacles.

On the other hané, there were articles in the paper,
phone calls to my office, protesting guite strongly that
Mr. Cooper should be allowed to appear in civilian clothes,
alleging that he had haé a haircut, which wasn't true, and
worrying about who was paying for the haircut. B2and just the
appearance of the photographs seemed to generate all kinds
of unfavorable publicity.

It's going to be hard enough to try to find a jury
which can be fair in this particular case, given that this
case has haé more publicity than any case in San Bernaréino
County since I've been here for nine years, I believe, and I
think that by allowing extended coverage of essentially
proceedings which will have no intrinsic interest to the

press, we are just asking to generate more unfavorable
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THE COURT: Thank you, Counsel.

Mr. Kottmeier, or Mr. Kochis, do vou wiéh to be
heara?

- MR. KOTTMEIER: Only, Your Honor, irn the area that
should the court decide to have all of the proceedings in
chambers, I would think it woulé be appropriate to at least
advise the mecia that that is vour intentior and give them
a chance to have wvhatever say theyv want to have. I think
they're under the impression that the decision has already
been macde that these arraignment proceedings, entry of plea
and so on, will be out in the courtroom, angd I don't know if
thev have anything to add, but I'm certairly not here to
represent media interest.

THE COURT: Well, okay. The recoré may reflect that
I had incicatedé to counsel previous to today that it was
mf probéble intention to allow extended media coverage.
Yesterday I cidé receive written reguests for extended media
cbverage, and I éid indicate to the reguesting television
stations ny intention at that time, anéd they indicated a
pooling station. I did designate two still-camera newspapel
that they would have permission to be present, and one audio
request from a radio station in Riverside to be present,
indicating at that time that all of it was subject to any

request or motion by any of the parties of this case to deny

it. And that's the sole reason for this hearing at this timg.
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I'm convinceéd that given
law and the present state of the
that extended media coverage for
prevent Mr. Cooper from having a
that is what happens in this cas
denial of the extended media cocv

I have one o

On the Motion to Quash t
how far we'll have to get, but i
facts of the case in arguing whe
reguested is necessary and mater

any argument about the facts ol

place in-camera in order not to

under Penzl Code 868 to close th
prepared to make now, but which
on at an appropriate time.

THE COURT: Mr. Kochis?
¥R. KOCHIS: Your Honor,

Quash, Mr. Negus has served upon

amended attachment and a declara

theory under which he believes t

the proceedings. and at first b

have, to my satisfaction, limite
requesteé ané provided a suffici

Pitchess and other court cases.

the present state of the
situation of this case,
+2is hearing will not
Zair trial ultimately, if
e. So the reguest for the
erage will be denied.

tZer reguest with respect

he Subpoena, I don't know
f we have to get into the

trer or not the material

igl, I woﬁld reguest that
t*is particular case take
jeopardize a future motion
e courtroom, which I'm not

I intend to present evidence

in regaréd to the Motion to
== additional papers, an
tion setting forth his

ne material is relevant to
l=sh reading them, he may

¢ the material that he

et basis to comply with
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1f I could just review it further, I may be with-
drawing my Motion to Quash ihe Subpoena and simply asking
for a further date, a compliance date, because the informatign
he does reguest is going to take us perhaps two to three
weeks to gather.

THE COURT: I would think that would probably be
reasonable.

as I was reviewing the motion, it struck me that
there were certain modifications that could be made.

MR. NEGUS: I have the amendel papers.

TEE COURT: . Thank you.

MR. NEGUS: I don't believe I signed the latter
declaration.

THE COURT: You'd probably best do that.

MR.‘NEGUS: Yes. I have no pbjection to seﬁting a
compliance date.

THE COURT: Well, then what we will do is I'll
address the Motion tc Quash in open court, and then we'll --
you can make your representations, and we'll arrive at a date
that will have some bearing to any other date we might set
for preliminary hearing.

Do we have any other gquestions to raise?

Okay. We'll go out, and if all parties would like
to position themselves in the courtroom.

The bailiff will open the courtroom without a formal

opening so everyone may remain seated when'I come out.
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Thank vou, gentlemen.

MR. KOCHIS: Your Honor, I wonder, there is a
gentleman here from the sheriff's office who has appeared
pursuant to the subpoena. May he be released?

MR. NSGUS: If we're not going to have any problem
with it, then that's fine.

MR. FOCHIS: Whether we have a problem or not, I'
Gon't think he's going to be able to shed any light on the
situation one way or another. If you feel more comfcrtable

he remain until the proceeding is over, that's fine.

Hh

3

MR. NEGUS: The only reason I wanted to have somebody
here is in case we have to have any dispute as to what daily
logs are, daily records and those other documents.

MR. KOCHIS: Fine.

Then perhaps, Detective, you should remain.

THE COURT: I don't think we'll be very long. We
shouldn't be.

Okay, gentlemen. Thank you.

MR. NZGUS: Your Honor, we have another problem.

THE COURT: Okay. Come back in.

]

Yes, Mr. Negus?

MR. KX=GUS: Mr. Cooper has -- I guess they're called
foot manacles on, and I would request that they be removed
before he go into -- into open court. I know from having
heard the requests of the press yesterday that apparently

the entrance of Mr. Cooper is something which the press
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considers very important ané intends to photograph Mr. Cooper
on, and I suspect that's the kind of shot that's going to
be shown on television, and I think it woulé be prejudicial
to him under People v. Burnett for potential jurors to see
him manacled.

I note the presence of at least -- many, many, many,
many, many officers in uniform ané out, and I con't think
that there's any danger of Mr. Cooper running.

TH

COURT: Counsel?

tm

¥R. KOTTMEIER: Assuming that the marshal's office
and sheriff's office have adeguate time to cet set up in the
courtroom, I think we havé sufficient personnel to assure
his presence.

THYE COURT: All right. That's agreeable. Let's
make sure everyone gets set up. The ieg manacles may be

removec. Thank you.

(The following proceedings were helé in

open court:)

THE COURT: Morning, ladies ané gentlemen, Counsel.

This is the time and place set for a hearing in the
case of the Pecple of the State of Californiaz versus Kevin
Cooper, Case No. 12949 and also Case No. 13950.

In the first case, this is the time and place set for

a hearing on a derurrer filed by the defense, and it's the
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court's :ntention to let counsel be heard on that matter,
have that matter arguecd, ancd for the court to attempt to

decide that issue at this hearing.

The record may reflect that Mr. Cooper is present
with his &uly appointed counsel, anéd the District Attorney's
Office is represented.

Mr. Negus, do you wish to be heard?

aem @

MR. NEGUS: Yes.

v

here's two -- there's essentially two grounds to
the demurrer; one, that there shoulé only be one special
circumstances of multiple murder, and the second one, that
the way that this particular Complaint reads is a -- is not

a legally sufficient way to charge that.

.
-,
bae

th respect to the first one, the cases cited by
Mr. Kochis in his brief all deal with the situation ifi which
you have allegations of different types, for example,
allegation of a multiple murder and a robbery, allegation of
a muitiple murder ané a kidnao. They don't deal with a
situation where there is a multiple allegation of essentially
one set of crimes. -

For that particular reason, I think that the
authorities cited are not good proposition that you can sort
of bootstrap a one allegation into four separate allegations
for the purposes of making the Complaint read more seriously

With respect to the second allegation, the

authority cited by the prosecution, the Jackson and Harris
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cases never ruled orn the validity of this particular -- of
this particular part of Penal Code Section 190.2. What
they &ic do was to uphold the constitutionality of the 1977
death penalty statute against a general constitutional
attack.

As I indicated in the first part of the brief,
there's no general constitutional attack intended by this
particular -- by this particular documenf. The logical
problems with the statute that the prosecution are proceeding
on I think are exemplified by the allegation that in this
proceeding which -- in which a piea has not vet even been
entered, Mr. Cooper has already Eeen convicted of multiple
nurders. Obviously he hasn't, and the Complaint must set out
what the prosecution intends to prove at the preliminary
hearing. Obviously they won't be able to prove what they've

stated in their Complaint. Therefore I would suggest that

the (s utey as it is stated does not state a cause of action.
The legislative history of the statute is of no
help in this particular matter. The prosecution talks about
a legislative intent. This particular language was formed
in the 1977 statute which was drafted by the then-Senator
Deukmejian anéd passed through the legislature. There 1is
nothing in the legislative history of that particular
statute which would give us any light on what they would --
what the legislature had in mind.

The particular statute in which Mr. Cooper is being
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charged was passeé by popular initiative in 1988 -- 1978,
was Grafted by Mr. Nicholson who was working with Mr. Briggs,
and they just took the language from Mr. Deukmejian's statut?
and put it into the -~ into the initiative. They did it
again without any comment in the legislative analysis of
the -- of the statute, ané in the arguments that are
sutbmitted in favor of the initiative in the 1978 ballot book,
there is no mention of this particular -- of this particular
part of the statute nor what it would intencd. Therefore,
the -- Mr. Rochis in his brief has sgggested that what
they're really télking about is will‘zhey just want you to
prove that more than one murder occurrec. Ee hasn't alleged
that. If he were to try and allege that, I think there
woulc be additional problems with that. But as it reads,
he's alleged something that is impossible for him to prove,
and éherefore I don't think he's alleged a cause of action.

THE COURT: Okay. Thank you, Counsel.

Counsel?

MR. KOTTMEIER: Your Honor, in regard to both of
the sugcestions made by defense counsel, think that éefensé
counsel really misses the point. %he issue, as far as the
presentation cf the special allegations in the initial
Complaint, is to put the defense on notice that we are
seeking the death penalty as to any combination of murder
charges that should be found true and a jury convict upon

those charges. It is not an effort at this particular stage
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of the proceedings to in effect have a judicial finding
necessarily as to the truth or falsity of the allegation,
because, of course, that would necessarily follow once
there had been a decision as to the initial murder charges.
Therefore, we're not so much concerned with the samantic
argument that has been presenteé nor with even a validity
argumnent. The sole purpose of our presentation of those
facts in this Complaint is to put the defense on notice
that if we have more than one murder charge founé true in
these proceedings as a result of a jury verdict, that we will
seek the cdeath penalty.

THE COURT: Thaﬁk you, Counsel.

anvthing further, Mr. Negus?

MR. NEGUS: The problem is that they have to do
that -- they have to do that at the preliminary hearing,
because the cases indicate that they must present evidence
at a preliminary hearing which would cause a reasonable
suspicion that the specia; circumstance is true. I would
submit that it's impossible for them to do that, to submit
evidence that they will get convictions on more than one
muréer cohnt, and the legislature just didn't think about
this problem very carefully, and therefore -- as Justice
Mosk indicated in the case of People v. Frierson, the
legislature, if they're going to have a death penalty, has
to give some thought to the procedures by which they impose

it and try to make those procedures rational and logical,
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and I submit that they haven't.

THE COURT: Thank vou, Counsel.

There may be some less-than-perfect craftsmanship
in the writing of this code section ané the necessary
aliegations that neec to go with it, but I am in accordance.

ncipal purpose at this stage

b4

with Mr. Rottmeier that the

o)

of alleging the initial zllegations is one of notice, and

it is important that the csZense be given notice of the

(t

seriousness an< the nature of those special allegations.

So based on that verv general principal, although

Q

appreciating the -- some of the logical inconsistencies that
you've brought out, Mr. Xegus, the court is going to over-~
rule the demurrer.

We're at this poirt now, at the position to receive
an entry of a plea from ¥r. Cooper in Case No. 13949 which
alleges escape. The murder charge is the attempted murder
charges -- charge. |

MR, XEGUS: At this point in time we would enter a
plea of not guilty to all six counts, and we would also deny
all five special allegations.

THE COURT: Okay. ancé make sure there is. a second
case, which is probably a duplicate f£iling, but nonetheless
it's still an existing finding, and that's Case 13950,
alleging escape from State Prison.

Ané vou previously inéicated in chambers that you

wish to enter not guilty on that; is that correct?
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MR. NEGUS: That's correct.

THE COURT: The clerk will make note of those
entries of pleas.

Xext we shouldé set a preliminary hearinc date.
Counsel wish to be heard?

MR. NEGUS: I would suggest that that may be
premature in this particular case. The -- perhaps if we
coulé harndle the Motion to Quash the Subpoena on the part
of the prosecution first --

THE COURT: I think that woulé be a good idea.

There has been a motion filed by the prosecution in this
case tc cuash a subpoena duces técum which has been served
upor. the sheriff of this county.

¥r. Kottmeier, Mr. Fochis, do vou wish to be heard
on that?

2. KOCHIS: Your Honor, Mr. Negus served upon me
moments ago adcéitional moviﬁg papers on that issue, and
after reviewing those, I'm confident that he's complied with
the Pitchess cases, that he's further limited the type of
information that he's requesting{ and he's provided, at
least toc me, a theory in which he's justified in receiving
that information. However, based upon the type of informatig
that he's recuesting and the volume of that information, I'd
request we set a compliance date, épproximately three weeks
from today, to enable the sheriff to gather the material

Mr. Negus requests, and I'@ ask that we take the Motion to

n

e -




Ouash at this voint off calendar.

THE COURT: Okay.

Does that seer agreeable to yvou, Mr. Hegus?

MR. REGUS: Yes, Your Honor,

In adéition, I would request that at that cocpliance
cate we atterpt to ceal with other matters of obtaining
information which I thirk will be necessary before we can
rroceed in the case. There is a large bulk of information
ir this particular case which is in the hands =-- not in the
hancés of law enforcerment, therefore, is not reachable by way
of & discovery rotion andé will be needec to be subpoenaed
in. Therefore what I would request is that we pick the
czte of the 2né of Seprtecber for a compliance motion on the

subpoena duces tecur, for additional discovery matters, and

t

at that voint in time, when we see what sort of -- what sort
of rroblems in investigation and discovery we have, ve set
a preliminary hearing date.

THE COURT: I'm rather inclined to set a preliminary
hearing date at this tire with some reasonable expectation
that we might be able to reet it, realizing that if we run
intc discevery problems or other pre-preliminary motioms, it
ray have to te reset. I feel more corfortatle by having a
specific date set. Iow leng --

MR, KEGUS: I would --

TEE COURT: Excuse me.

How long after the Septermber 2nd date,

p
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assuming all went well ané we had everything in hané by
September the 2né -- how long after that would you want the
preliminary hearing?

MR. NEGUS: 1T woulc regquest sometime at the enéd of

October. I believe that that is the first time that I could

reasconably expect to be prevared in this particular case,

be reasonabkly expecteéd to run down the -- all the informa-

tion which I've beer provided with which, frankly, I haven't

had even a chance to readé all of it vet. I couléd read the
more important parts, but I haven't haé a chance to read
anywhere near in detail the 1600 pages that have been
provided to me, anéd I am aware that there are adéitional

cdocuments which have not vet even been provided by way of

police reports and that sort of thing. We are hoping to havg

those things all in hand I hope by Monday, but there are
numerous police reports, arrest reports and crime 1lab
reports that haven't been provided to me. I can't do
anything on those, of course, until I get them.

THE COCRT: Counsel?

MR. KOTTMEIZR: Your Honor, the People would oppose
the setting of a date two and a half months from now for
preliminary hearing. We reasonably expect that the crime
lab reports will be in the defense hands Monday or Tuesday,
and as the court couléd note in reading between the lines of
what Mr. Negus said, many of the procedures that they are

seeking to carry out -- excuse me -- are defense procedures
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as opposed to discovery procedures associated with the
District Attornev's Office. Aané I would suggest that two
and a half months ié much too long.
MR. NEGUS: 1If I coulé just be heard on that --
THE COURT: You may.

MR. NEGUS: =-- just by analogy.

One of the statutes that's involved in this particulir

case is Penal Code Section 8359 which incdicates that all
?olice and arrest reports should be in the defexnse hands no
later than two days after the first appearance ¢f counsel.

Well, that was August lst. If we get them all by
Monday, that will be approximately seven times the length
of time allowed to the prosecution.

Can't fault them for that, really, because it's a
very complex case. Eowever, I think that perhaps that's
also a reliable estimate of the amount of time, extra time
necessary for the defense to try and prepare for the prelimi-
nary hearing, and that's -- approximately 70 cdays from now
would@d be October the 24th.

MR. KOTTMEIER: Your Honor, 859 refers to only report
in existence, ané those reports, 1632 pages, were delivered
to defense at the first appearance on August the lst. We
will give him all the additional reports that we have as
we receive them and not hold them longer than 48 hours.

THE COURT: Thank you, Counsel.

It's the court's intention to set a preliminary heari
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cate on September the 19th at £:3C in this department. I
realize that we all know that all preliminary hearing
dates are not set in concrete, and certainiy I'll be prepared
to hear from both counsel on September the 2nd as to the
actual feasibility or reasonable timing cf that preliminary
hearing date.

{(Discussion off the record.)

THE COURT: My clerk coes point out a problem. Let'g
change that to September the 20th. Thank vou.

MR. NEGCUS: ZOth?

THE COURT: September the 20th, Tuesday, right.

Mr. Cooper, vou do have the right to have your
preliminary hearing in both of these matters, these two
files, within 10 court days of the date of vour arraignment.
You have previously waived andé given up that right when you -
your counsel filed the demurrer and asked that the matter
be set over until this date.. Do you at this time again
waive and give up your right to have your rreliminary hearing
within 10 court days of the date of your arraignment and

agree that the matter be set at this time for September the

20th?
THE DEFENDANT: Yes.

THE COURT: Do you concur, Counsel?
MR. NEGUS: Yes.
THE COURT: Okay. The court will set the matter

down for a preliminary hearing on September the 20th, and
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that will be at the hour of 8:30 in the morning in this
department, unless we indicate otherwise before that. The
court will set the matter down for September the 2nd at the
hour of 8:30 in this department for further discussions on
the subpoena duces tecum.

MR. KOTTMEIER: Your Honor, could you inguire of
defense as to the necessity of having Mr. Cooper hgre on
the September 2né hearing?

MR. NEGUS: I would like to have Mr. Cooper present
for all the proceedings. '

THE COURT: Okay. Thank you.

Counsel, do we have any other niatters?

MR. KOCHIS: No.

THE COURT: Thank you very much. Court will be

in recess.

(Whereupon the proceedings were concluded.)
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