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ONTARIO, CALIFORNIA; FRIDAY, APRIL 20, 1984; 3:55 P.K. 

DEPAJmIEN'l' NO. 3 CONT) 

APPEARANCES I 

BON. RICRAlU) C. GARNER, JUDGE 

DAVID NEGUS, Deputy Public Defender of San 

Bernardino County, r.preaentin9 the Defendant, 

JOHN P. KOCHIS, Deputy Diatrict Attorney of 

8an Bernardino County, repreaenting the People 

of the State of California. 

(Deborah L. Turner, C.S.R., Pro Tempore 

Reporter, C-4779.) 

(The following proceedings were held in 

chambers and are transcribed by order of 

the Court:) 

THE COURT: Can I talk to yousi tti.ng down, relaxing? 

MR. KOCHIS: Sure. 

'tHE COURT: There will be no motions or anythin9, 

18 Linda, but you're welcome. 

19 The matter of People versus Kevin Cooper; I have both 

20 Mr. Negus and Mr. Kochia. 

21 ~ vas pleased to a.. a proposedatipulation from 

22 Mr. Negus -- very pleaaed. 

23 

24 

Mr. Kochis, your reactiOft' 

MR. KOCHIS: We anticipated signing that on Monday --

25 We anticipate aigning it on Monday, proceeding vith the 

26 Kelly-Frye i.sue on Monday. 
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THE COURT: I think, maybe, you ought to discuss it 

wi th your client -

MR. NEGUS: I have • 

'l'BE COURTa -- and maybe he would join in it. 

MR. NEGUS, I' va already discussed it with him, this 

THE COURT: Can you, jUst by way of helpinq me to see 

where we're going, tell me what you contemplate, if you do. 

You're still reserving -- are you gOing to seek a stay --

MR. NEGUS: What I'm qoinq to 40 --

THE COURT I I think you have the time to get it 

decided by the Appellate Court, if you're qoing to continue 

a venue change without a stay --

MR. NEGUS: I'm going to seek a stay of the jury 

selection, but not of the motion. 

MR. KOCHIS: But we're confident by July 2nd, even, 

17 the Supreme Court's -- in thia case, by July 2nd, will have 

18 decided what to 40. 
19 

20 

THE COURT: Supreme Court, by July --

MR. NEGUS, Nell, fIlY expectation is that - if the 

-

21 
Court of Appeal grants us a hearinq -- that should probably --

22 at lea at we'll know we'll have a hearing. I -- if the Court 

23 of Appeal does like they 40 with 99.9 per cent of my writa. 

24 ~hen, I suppose, It 11 go up to the Supremo CourtJ an4 they 

25 ahould __ they can usually get their postcards out pretty 

26 fast. 
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TIm COURl': Okay. Then we qo on with the motion. 

Aaaume, for a aecond -- just to try and aatiafy ray 

intereat in the road that welre goinq to travel acme 4ay -­

.aaume, for • .econd, that you get denied of a atay and of 

.ppeal on the venue iaaue, do you contemplate brinqinq a venue 

change in San Diego? 

IIR. DauSI Yea. 

THE COURT, How would that be done, pursuant to the 

atipulation, ten days prior to jury aelection? 

MR. NEGUS: I would make a written motion; I would 

file a written motion with the court, with a declaration. 

Peoole v.· McGee .aid--

'1'm: COl1R'l': live qot McGee riqht hera. I juat 

finiahed reading it. 

MR. NEGUS: Once you qet there, you make it just like 

you do any other thing; ao I would just file that as 

THE COUR'l': That would be done there? 

MR. NEGUS I Well, I don't remember where it' 8 really 

19 done. It doesn't I'm not aure it matters, the actual 

20 location that the that the motion is decided in. But I 

21 would file it no later than ten days prior to the commence-

22 !Dent of jury aelection. It conceivably could be filed earlier 

23 thaD that. 

24 'tHE COURl', Mr. .agus, can you educate .. to the 

25 ethnic and otherwise makeup of downtown San D1e90, which I 

26 honestly don't really know. Ia that -- if I keep -- you know, 
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and I've told you I will; I'll keep it out at thi. time. If 

you can consider, even consider, qoinq to Los Angele., i. 

San Diego, downtown, .0 different from it? 

It ve restrict our jury away from the north county'. 

-- 1' •• ure they have .ome .ort of jury .e1ection procedure 

like we do bare, they don't call them long di.tance --

IIR. REGOS; The answer i. y ••• 

THE COURT: It's completely different? 

MR. NEGUS: It'. completely different. 

THE COURT: Bow about minorities? Doesn't it have 

minorities? 

MR. KOCHIS: Of course it does. There' 8 a table 

attached to the change of venue, that I attached, with 

population chanqe of racial minority, the majority in 

California. And you can read the percentage of Blacks and 

Hispanics and Orientals in this county as opposed to -- as 

opposed to Los Angeles County. It's not all white, by AnY 

means. 

MR. NEGUS: It's -- 5 .• 6 percent of the population of 

San Diego County is black, 8.9 percent ot the city of 

·San Diego. Therefore, I vou1d antiCipate that, probably, if 

the percentage of downtown San Diego -- vall, of -- of the 

district trom the Superior Court for d?Wntown San Diego would 

be somewhere in the neiqhborhoo4 of 7 percent black and --

THE COURT: our percentage in Ontario is les. than 

that • 
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MR. NEGUS: I under.tand that. 

MR. KOCHIS I San Diego i. .imilar, if not greater, to 

San aernardino' •• 

IIR. REGUS a It'. about the ..... 

. MR. KOCHIS I About the __ •• central San Bemar41no. 

IIR. UGUS: file 04d. are, if .e go to San Diego,,, 

will Dot have a!:lack p8r80n on the jury, the 04d. are, if we 

.ent to Los Angele. or Alameda, .e would. 

THE COUR'l': Well, with that. kind of percentage -- we 

routine- -- well, out of a panel of forty, we have, generally, 

two or three blacks in the panel, but often timea we have all 

white juries here. 

MA. KOCHIS: Judge, we're not going to have a panel, 

anywhere, of forty jurors, not in this type of ca.e. 

THE COURT: I appreciate that, but 1'11\ jU8t U8ing the 

average felony panel. 

Well, that va •• imply a. an aside and of interest to 

me. I don't understand, really, why you're making .uch a big 

deal of it-

MR. ImGUS: The rea.on 1., I don't think I can get • 

·fair trial in San Dl8CJo. 

'.fD COURT, You knov, % feel juat •• strong the 

oppoaite of that. 

MR. NEGUS: 'that .. y be, but I don't think there's 

any rational basis - and I don't want to be too strong about 

it -- but I don't, think there's any rational basis of choosing 
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'!'HE COURT: Well, it may be simply my -- part of it -

it's my stronq feelinqs about us beinq able to qat a juy. 

Part of tba t is undoubtedly baaed upon the observatlOlUl of 

what juries have done on prison cases on black people, .. 

exemplified most recently by Gray -
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IIR. RauSa But the Cray ca .. i. irrelevant, JOU' 

Bonor. Studies show that the overridinq factor has got to do 

with the race of the victim, and Gray did not involve a white 

victim. The-- what happens to prison cases where the only 

victims, if any, are inside the prison are completely 

different, a completely different kettle of fish, from what 

happens when a convict is accused of murderinq somebody in 

the community, outside the prison. 

HR. KOCHIS: A closer aside, somethinq that's qoinq 

to affect us more immediately: I had, last week, my expert. 

scheduled, and I encouraqed them to keep their calendars free 

all of last week and to schedule their court appearances in 

19 other cases for this upcominq week. Aa a result, I have 

20 experts scheduled for Monday, 'l'ueaday, and Wednesday without 
21 any problem ~ but the remaininq two expert. hac! court 

22 appearances every day this weeJt. And I'. trying to qet one 

23 of th_ in on Thursday; so far, I'. UDable to. 
24 So in terms of my experts, I can take up 1IoDda7, 

25 Tuesday, and Wedne.day_ The one expert is free Priday. AIld 

26 I don't know if the Court would toy with beinq dark on 
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Bonor. Studies show that the overridinq factor has got to do 

with the race of the victim, and Gray did not involve a white 

victim. The-- what happens to prison cases where the only 

victims, if any, are inside the prison are completely 

different, a completely different kettle of fish, from what 

happens when a convict is accused of murderinq somebody in 

the community, outside the prison. 

HR. KOCHIS: A closer aside, somethinq that's qoinq 

to affect us more immediately: I had, last week, my expert. 

scheduled, and I encouraqed them to keep their calendars free 

all of last week and to schedule their court appearances in 

19 other cases for this upcominq week. Aa a result, I have 

20 experts scheduled for Monday, 'l'ueaday, and Wednesday without 
21 any problem ~ but the remaininq two expert. hac! court 

22 appearances every day this weeJt. And I'. trying to qet one 

23 of th_ in on Thursday; so far, I'. UDable to. 
24 So in terms of my experts, I can take up 1IoDda7, 

25 Tuesday, and Wedne.day_ The one expert is free Priday. AIld 
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Thursday and voing Priday, but .0 far I have a prOblen with 

Thursday. And I just want to let you -- everybody be aware 

3 of that. 
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HR. IfBc:tJS a I'. aure there' a other things we can do 

on nua4ay. 

!'lIB COOM', Are you na4y to proce.d on Monday' 

LHR. KEGUS, Ye •• 

MR. KOCSIS. I'll have an expert here on Monday, one 

on Tuesday, one on Wednesday. 

MR. NEGUS, And the one on Monday DUly not be f {nished 

on Monday, ao we may have to call him back 

MR. KOCHIS. And the expert I have on Monday is from 

northern California, and I would like to finish his testimony 

on Monday, even if it involve. atayinv in session to 5100 or 

5,30 --

MR. NEGUS, Is that Wraxall?" 

MR. KOCHIS. Wraxall. 

-- if that's feasible. 

THE COURT: Okay. I already told you to move us bac)~ 

to Department 31 strike that. 

TIlE CLERKI Are you voing to want a 4aily then, 

22 Monday' 

23 IfBE COURT, Yes. And I called ott the daily too, .0 

24 would you have Jon Mikela aee if he can get shold of 

25 Mr. Ra tekin and vet h1Ja back on it' 

26 Jill will be back Monday, I underatud. 
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1038-8 

THE CLElUtz Yea, .ir. 
THE COURT: Okay. So w.lre qoinq to move on, then, 

in the c •••• 

And I made a couple of chanqea, now. We I ve -- I told 

you about July, and th.t'. fine, but I still -- the plan'. 

that I .hall report with the Cooper c ... to Department 10 iD 

San .. rnardino on the lOth of April. When another judp viII 

be occupyinq my courtroom out there -- the plans initially 

.. r. that I would handle domestic c.ses, orders to show 

c.use and so forth, to help out a great Deed they have in 

San Bernardino in th.t reqard, on Pridays. 

Heretofore they have been handlinq them OD Tuesday. 

of e.ch and every week. And it would be much more convenient 

for us to work on Cooper on Fridays and give us Tuesday. 

off --

MR.. NEGUS : I wouldn't mind takinq Mondays off -­

THE COURT: No. No, no. Mondays would not help me, 
it would have to be Tuesday •• 

MR. NEGUS: That's really hard, becauae one of the -­

one of the re.sons -- Monday or Friday is fine, but if you 

break it up like th.t, it aake. it difficult -- for me, any­

w.y -- to qet .11 the work done that I have to do. 

I Deed the time to work unint-srJ:Uptedr and usually 

when I have. situation like that, in the middle of the wek, 

I end up qettinq -- half the time is just w.sted. And in 

terma of preparation, it's eaaier to just prepare for. week 
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in advance, rather than that. 1 1Ie&Jl, it'. really difficult 

to do that. 

TUB COURT. ".11-
IIR. KOCHIS. Unfortunately, I'. III.lch the .... way. 

TIIB COURT. Well, you 9UYa like tbree-cJay weekends, 

and itt. easier -- 1 appreciate it' • ..oother to k .. p your 

deak cluttered for a period of time. And it's easier for 

ma, in a way, but I'. bendinCJ aomewhat and tryiD9 to 

cooperate to help them in San Bernardino. And you're not 

really all that perauasive to De --

MR. NEGUS: Well, the thinCJ ia -- 1 don't know what 

the problems they have in San Bernardino are -- but it' a not 

like ve' re CJettinCJ three-day weekend., we're vorkinCJ -- at 

leaat I am. And I see John here on the weekends too, ao It. 

reaaonably aure both of ua are workinCJ most of those week-

ends. 

And, as I aay, if they could acccmodate and do it on 

Monday or Friday, either one is - 1 have no particular 

preference. But it's -- it'a hard enouCJh to be efficient in 

this particular case and keepinCJ up with the kind of 

preaaures and the kind of workload that one haa to carry in 

order to put thia caae on, to interrupt it like that. I 

.. an, it's a real - it's a real paiD. 

The other -- I .. an, especially aince we Ire CJoin9 to 

be in San Bernardino. And I'm 90inq to have tranaportatiOft 

problems, because there'a no way I can take all my stuff from 
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my offic~ her~ over to San Bernardino'.. When we're 1ft 

San Bern~rdino, it makes it even harder to --to get work 

done over there. So I'm-- lfyou --

THE COURT: 1 a •• ume you would g.t an office in ..­

MR. NEGUS, That'. not nec.ssarily true. And, 

certainly -- I don't know.if you·v .... nmy offic., but it'. 

cov.r.d with notebooks about the various i.suea in the caae. 

And that is -- baving to move everything back and forth i. 

j~st almost impossible. 

T~ COUR~: I already told Judge Hyde and Conciliation 

Counselor Moore that I didn't see any reason why it couldn't 

be done. 

Yo~ ~~OW, if -- if :'m interrupted during th~ day, 

when I tr}" to de serious research down here, with phone. and 

clerke ar.~ the lawyers running in and out, that really 

bothers me; but if I hava as much as one uninterrupted day, 

it's not breaking me up if I don't have three days --

~~. NEGUS: Well, the thing .- I have to move stuff 

back and fortr., and that'. a big thing. Plu., it's ju.t 

easier to plan the worki plus, I al.o have to go -- on a lot· 

of this technical .tuff, I .nd up baving to 40 - go1Dg to . 

Los Angeles to do the researcb. And breaking it up like that 

just makes it very, very difficult. 

'!"HZ COURT: 1 baven't got you on my side, Mr. Koebis? 

y~. KOCHIS: ?art of my problem i., your Honor, I'm 

cft~n the one 9Gtting -- involved in getting the witnesses 
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lined up for the next week. And 1 can call the::!. on Thursday 

and then spend all day Friday bickering about gettin; them 

lined up for the follOWing week -

THE COURT: Gentlemen, we all three have our work 

cut out in this case. And I don't want to lean on you 

fellows any more than I have, recognizing the difficulty of 

your job and mine -- and I'll not going to in this instance 

but, pleaae, don't get the idea that you're going to tell 

lIle -- my clerk is beginning to think that I'm -- I'm being 

very agreeable on the Cooper case, perhaps too agreeable. 

Don't get the idea that you're going to tc:'l me what 

to do all the way through this trial and that I've lost 

complete control on the case. I donlt want to be a rascal 

on the bench, in any way. But, pleaae, be consic1crate of 

other cases I have to do; I have other litigant •• 

And I' ~l work this thing out in San Barnardino. But 

let's try it in as cooperative a manner as va consistently 

can, in regards to yow: rights to your clients. 

MR. NE~US: No ona· tho01ght you were letting us run the 

ca.e. 

THE COURT: Oh, I have IIemOS on that. 

But this is going to be difficult enough without us 

being abrasive to each other about our respective obligations~ 

It I. a little different in .ome respects because thi. 1. 

. basically the only case you fallows are going to be handling. 

wh~ra I'm also handling other thiD9s. 
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MR. XOCHIS: Your Honor, if you get to the point where 

you need more than Friday or Tuesdays off, Mr. Negus and % 

are not going to CCIIIlplain. 

MR. NEGUS, I'm aomewhat surprised that you're doing 

other caaes, to tell you the truth. 

Tim COURT & I told - it' a been kind of hard to move 

this caa. aomewhere. And I told the Judicial Council that, 

you know, where ever I went -- con~istent with maybe trying 

to get away early, for travel purposes, I would expect to 

help the other courts where ever I went, on at least a 

portion of the -- of an extra day a week; that. I've made a 

commitment. to each of you, that you need one day during the 

week, at least, to do other things, so we'd be a four-day­

trial department. 

I fully expect to help San Diego County, and that's 

been communicated to them. I fully expect to be working in 

San BernardiLo. They asked me, so I'm going to work on 

Fridays or Tuesdaya. 

I alao start in the mornings with matters between -

at 8:30 to 9:30. And then give me warning if there's some­

thing that does in deed take another day of my time or acme­

thing and I'll just have .to handle it and make other arruge-

Okay. Is there anything elae I can anticipate or 

guard againat? 

1.& far as the transfer order, I'm definitely not 
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going to ?ut. Cu:t thro~qh on Monday. As fa! as. -- 1'8, going 

to -- I've got -- I called down t.~ere and, as I found out that 

Judge Low is on vacation, I did talk to the Assistant P.J. alld 

told him basically what was going on. And I'll talk to 

Judge Low on Monday; mid morning sometime is when I'm set up 

to do that. So I'm going to tell him that tentatively -- and 

the Judicial Council has requested I do this, too. They want 

to know apprcximately when you're COMing-

So if I'm gone the -- July -- let's see. I've changad 

my vacation somewhat.. 11m going to be gone the week of -­

this is really better for the purposes of the other juris­

diction. Befo=c, I was going to be gone th~ second week of 

July, anc now it'£ ~oinq t.o be the first W~~~ in July. So 1 

would suggest that we plar, on starting about the 9th of July, 

as fa= as givL~~ them a tentative date, subject to th~ Court 

of Appeal, the S"prc.":le Court, or whatever. 

t:R. NETJS: A.-,d also in us getting done in that 

period o~ tice. I moan, our July 2nd was just an estimate; 

I mean, there .is no way --

MR. KOCHIS z Hopefully we '11 be done by July. I hope 

to be done by July 9th. 

MR. NaGUS: Yeah. 

THE COURT: We may want to get another week'. 

extension on the waiver frOM the defendant, on that. 

m" •• ::£':::1::;: Ca.~ we just wait on that? 

THZ COaF.~: Of course. Well, you don't want to do it 
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first thing KOuQay, th~,. 

MR. l'i:GUS: Hr. Cooper is not all that haP?y about 

going to San Diego. Be ahare. aome of ray feelinqa about that. 

MR. KOCHIS: We have, in effect, a waiver beyond the 

2nd, we have a ten-day waiver, anyway, so we're protected 

until the 9th. 

THE COURT: I have no idea what' & come out in the 

San Diego papers. I think I know something did, because the 

Assistant P.J. said all he knows is what he reads in the 

paper. 

But -- I remember one time I said that I ~rusted that 

you two would be heartfelt enough in your expr6ssions that you 

would no~ rile the c~tizens of the jurisdiction ~~at we go. 

Be careful. Don't say, flatly, " .. !yo client can't get a fair 

trial; the people of San Diego are prejudic~against my 

client." I'~ concerned about this. 

y~. N~~S: I've already said that, in effect. I'm 

sure I've been quoted in saying' that. 

ao what can I say. 

And that' s my feeling', 

THE COURT: Okay. Then we ahall aee you --

MR. KOCHIS: Monday morning. 

THE COURT: -- Monday aorning, here. 

Wo're only going to be here basically a week before 

w.;: go to San Bernardino. 

Ax.d ~'ll give a call r~ght no~ to the people of 

SaL aernardinv, tv sec if they can retract ~~atTuesday L~in9. 

-n 
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