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ONTARIO, CALIFORNIA; PRIDAY, APRIL 20, 1984; 3:55 P.M,
DEPARTNENT NO. 3 (ONT) HON. RICHARD C. GARNER, JUDGE
APPEARANCES:

DAVID NEGUS, Deputy Public Defender of San
Bernardino County, representing the Defendant;
JOHN P. KOCHIS, Deputy District Attorney of
S8an Bernardino COunfy, representing ﬁhe People
of the State of California.

(Deborah L. Turner, c.s.k., Pro Tempore

Reporter, C-4779.)

(The following proceedings were held in

chambers and are transcribed by order of

the Court:)

THE COURT: Can I talk to you sitting down, relaxing?

"MR. KOCHIS: Sure.

THE COURT: There will be no motions or anything,
Linda, but you're welcome.

The matter of People versus Kevin Cooper; I have both
Mr. Negus and Mr. Kochis. '

I was plcased to see a proposed stipulation from
Mr. Nogﬁs -=- very pleased.

Mr. Kochis, your reaction?

MR. KOCHIS: We anticipated signing that on Monday -~
We anticipate signing it on Monday, proceeding with the

Kelly-Frye issue on Monday.
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THE COURT: I thihk, maybe, you ought to discuss it
with your client =-

MR. NEGUS: I have.

THE COURT: -- and maybe he would join in it.

.MR. NEGUS: 1I've already discussed it with him, this
morning.

THE COURT: Can you, just by way of helping me to see
where we're going, tell me what you contemplate, if you do.
You're still reserving -- are you going to seek a stay =~

MR, NEGUS: What I'm going to do --

THE COURT: I think you have the time to get it
decided by the Appellate Court, if you're going to continue
a venue change without a itay - '

MR. NEGUS: 1I'm going to seek a stay of the jury
selection, but not of the motion.

MP.. XOCHIS: But we're confident by July 2nd, even,.
the Supreme Court's -- in this case, by July 2nd, will have
decided what to do.

THE COURT: Supreme Court, by July «- ‘

MR, NEGUS: Well, my expectation is that «- {f the
Court of Appeal grants us a hearing -~ that qhould probably --
at least we'll know we'll have a hearing. I -- if the Court
of Appeal does like they do with 99.9 per c;nt of my writs.
Then, I suppose, I'll go up to the Supreme Court; and they
should =- they can usually get their postcards out pretty

fast.

V.
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THE COURT: Okay. Then we go on with the motion.

Assume, for a second -- just to try and satisfy my
interest in the road that we're going to travel some day -~
assume, for a second, that you get denied of a stay and of
appeal on the venue issue, do you contemplate bringing a venue
change in San Diego?

MR. NEGUS: Yes.

THE COURT: How would that be done, pursuant to the
stipulation, teh days prior to jury selection?

MR. NEGUS: 1 would make a written motion; I would

file a written motion with the court, with a declaration.

People v.. McGee said -

THE COURT: 1I've got McGee right hera. I just
finished reading it. _

MR. NEGUS: Once you get there, you make it just like
you do any other thing; so I would just file that as --

THE COURT: That would be done there?

MR. NEGUS: Well, I don't remember where it's really
done. It doesn't -- I'm not Qure it matters, the actual
location that the ~- that the motion is decided in. But I
would file it no later than ten days prior to the commence-
ment of jury selection. It conceivably could be filed earlier
than that.

THE COURT: Mr. Negus, can you educate me to the
ethnic and otherwise makeup of downtown San Diego, which 1
honestly don't really know. 1Is that =- 4{f I keep -- you know,

foqus U s CoC)
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and I've told you I villz'x'll keep it out at this tims. If
you can consider, even consider, going to Los Angeles, is
8an Diesgo, downtown, so different from it?

If we restrict our jury away from the north county's
== I'm sure they hﬁve some sort of jury selection procedure
like we @0 here; they don‘t call them long distance --

MR. NEGUS: The answer is yes.

THE COURT: 1It's completely different?

MR. NEGUS: 1It's completely different.

THE COURT: How about minorities? Doesn't it have
ninorities?

MR. KOCHIS: Of course it does. There's a table
attached to the change of venue, that I attached, with
population change of racial minority, the majority in
California. And you can read the percentage of Blacks and
Hispanics and Orientals in this county as opposed to -- as
opposed to Los Angeles County. It's not all white, by any
means.

Hﬁ. NEGUS: It's -- 5.6 parcant of the population of
San Diego County is black, 8.9 percent of the city of
San Diego. Therefore, I would anticipate that, probably, if
the percentage of downtown San Diego -- well, of -- of the
district from the Superior Court for d>wntown San Diego would
be somewhere in the neighborhood of 7 percent black and ;-

THE COURT: Our percentage in Ontario is less than

that.

-
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MR, NEGUS: I understand that.

MR. KOCHIS: San Diego is similar, if not greater, to
San Bernardino's.

MR. NEGUS: It's about the same.

.MR. KOCHIS: About the same as central San Bernardino.

MR. NEGUS: The odds are, if we go to San Diego, we
will not have a lack person on the jury; the odds are, if we
went to Los Angeles or Alameda, we would.

THE COURT: Well, with that kind-of percentage -- we
routine- -- well, out of a panel of forty, we have, generally,
two or three blacks in the panel; but often times we have all
white juries here.

MR. KOCHIS: Judge, we're not going to have a panel,
anywhere, of forty jurors, not in this type of case. |

THE COURT: 1 appreciate that, but I'm jusﬁ using the
average felony panel. .

Wall, that was simply as an aside and of interest to
me. I don't understand, really, why you're making such a big
deal of it -- |

MR. NBGUS: The reason is, I don't think I can get a
fair trial in San Diego.

THE COURT: You know, I feel jugt as strong the
opposié. of that.

MR. NEGUS: That may be, but I don’t think there's
any rational basis -~ and I don't want to be too strong about

it == but I don't think there's any rational basis of choosing
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San Diego over Lo Angeles.

THE COURT: Well, it may be simply my -- part of it =-
it's my strong feelings about us being able to get a jury.
Part of that is undoubtedly based upon the cobservations of
what juries have done on prison cases on black people, as
exenplified most recently by Gray =—--

MR. NEGUS: But the Gray case is irrelevant, your
Honor. Studies show that the overriding factor has got to do

with the race of the victim; and Gray did not involve a white

viétim. The -~ what happens to prison cases where the only
victims, if #ny, are inside the prison are completely
different, a completely diffefcnt kettle of fish, from what
happens when a convict is accused of murdering somebody in
the community, outside the prison.

 MR. KOCHIS: A closer aside, something that's going
to affect us more immedjiately: I had, last week, my experts
scheduled, and I encouraged them to keep their ca;endars free
all of last week and to schedule their court appearances in
other cases for this upcoming week. As a result, I have
experts scheduled for Monday, Tuesday, and Wednesday without
any problem; but the remaining two experts had court
appearances every day this week. And I'm trying to get one
of them in on Thursday; so far, I'a unable to.

So in terms of my experts, I can take up Monday,

Tuesday, and Wednesday. The one expert is tree'rriday. And
I don't know if the Court would toy with being dark on




W O N O U A WN

-
o

1

12

13

p 14
| 15

16

17

18

19

21

24
25

;/—\‘

1038-2

Thursday and going !:iday, but so far I have a problen with
thu::day. And I 4ust want to let you == everybody be aware
of that.

MR. NEGUS: I'm sure there's other things we can do
on Thursday.

THE COURT: Are you ready to proceed on Monday?

1MR. MEGUS: Yes.

MR. KOCHIS: I'll have an expert here on Monday, one
on Tuesday, one on Wednesday.

MR. NEGUS: And the one on Monday may not be finished
on Monday, so we may have to call him back --

MR. KOCHIS: And the expert I have on Monday is from
northern California; and I would like ﬁo f£inish his testimony
on Monday, ovenvif it involves staying in sesgion to 5:00 or
5:30 --

MR. NEGUS: Is that Wraxall?-

MR. KOCHISs Wraxall.

-~ 1f that's feasible.

THE COURT: Okay. I already told you to move us back
to Department 3; strike that. |

THE CLERK: Are you going to want a daily then,
Monday? . A

THE COURT: Yes. And I called off the daily too, so
would you have Jon Mikels see if he can get ahold of
Mr. Ratekin and get him back on it?

Ji11 will be back Monday, I understand.

-2
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THE CLERK: Yes, sir.

THE COURT: Okay. 8o we're going to move on, then,
in the case.

aAnd I made a couple of changes, now. We've -~ I told
you about July, and that's fine; but I still -- the plan's
that I shall report with the Cooper case to Department 10 in
San Bernardino on the 30th of Aprii. When another judgo will
be occupying my courtroom out there -~ the plans initially
were that I would handle domestic cases, orders to show
cause and so forth, to help out a great need they have in
San Bernardino in that regard, on Pridays.

Heretofore they have been handling them on Tuesdays
of each and every week. And it would be much more convenient
for us to work on Cooper on Fridays and give us Tuesdays
off -~ | »

'MR. NEGUS: I wouldn't mind taking Mondays off —-

THE COURT: No. No, no. Mondays would not help me;
it would have to be Tuesdays.

MR. NEGUS: That's really hard, because one of the --
one of the reasons -- Monday or rriday is fine, but if you
break it up like that, it makes it difficult -- for me, any-
way == to get all the work done that I have to do.

I need the time to work unintsrrupted; and usually
when I have a situation like that, in the middle of the week,
I end up getting -- half the time is just wasted. And in |

terms of preparation, it's easier to just prepare for a week

Ut -y €3 CO

=
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in advance, rather than that. I mean, it's really difficult
to do that.

THE COURT: Well =~

MR. KOCHIS: Unfortunately, I'm much the sane way.

THE COURT: Well, you guys like three-day weekends,
and it's easier -- I appreciate it's smoother to keep your
desk cluttered for a period of time. And it’'s easier for
me, in a way, but I'm bending somewhat and trying to |
cooperate to help them in San Bernardino. And you're not

really all that persuasive to me -

MR. NEGUS: Well, the thing is -- I don't know what

the problems they have in San Bernardino are -- but it's not
like we're getting three-day weekends, we're working -- at
1§ast 1 am. And I see John heie on the weekends too, so I'm
reasonably sure both of us are working most of those wesk-
ends.

And, as I say, if they could accomodate and do it on
Monday or Priday, either one is ~- I have no particular
preference. But it's -- it's hard enough to be efficient in‘
this particular case and keeping up with the kind of
pressures and the xind of workload that one has to carry in
order to put this case on, to interrupt it like that. I
mean, it's a real -- it's a real pain.

The other =-- I mean, especially since we're going to
be in San Bernardino. And I'm going to have transportation

problems, because there's no way I can take all my stuff from
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nmy officc here over toc San Barnardino‘’s. When we're in
San Bernardino, it makes it even harder to == to get uﬁ:k
done over there. So I'm -- if you ==

THE COURT: I assume you would get an office in -

MR. NEGUS: That's not necessarily true. And,
certainly -- I don't know if you've seenmy office, but ic's
covered with notebooks about the various issues in the case.
And that is -- having to move everything back and forth is
just almost impossible.

THZ COURT: I already told Judge Hyde and Conciliation
Counselor Moore that I didn't see any reason why it couldn't
be done. .

You know, if =-- if I'm interrupted during the day,
when I try to dc serious research down here, with phones and
clerks and the lawyers running in and out, that really
bothers me; but if I have as much as one uninterrupted day,
it's not breaking me up if I don't have three days --

MR. NEGUS: ﬁell, the thing -- I have to move stuff
back and forth, and that's a big thing. Plus, 1t'o°jpot
easier to plan the work; plus, I also have to go -- on a lot -
of this technical stuff, I end up having to do -- going to -
Los Angeles to do the research. And breaking it ﬁp like that
just makes it very, very difficult.

THE COURT: I haven't got you on my side, Mr. Kochisa?

MR. KOCEIS: ~Part of my problem is, your Honorx, I'm

ocften the one getting -- involved in getting the witnesses

Lﬁ -3 C3C3)
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lined up for the next week. And I can call then on Thursday
and then spend all day Friday bickering about getting them
lined up for the following week ==
THE COURT: Gentlemen, we all three have our work

cut out in this case. AaAnd I don't want to lean on you
fellows any more than I have, recognizing the difficulty of
your job and mine -~ and I'm not going to in this instance =--
but, please, don't get the idea that you're going to tell
me -=- my cierk is beginning to think that I'm -- I'm being
very agreeable on the Cooper case, parhaps too agreeablea.

| Don't get the idea that you're going to tell me what
to do all the way through this trial and that I‘'ve lost
complete qpntrol on the case. I don't want to be a rascal
on the bench, in any way. But, please, be considcrate of
other cases I have to do; I have other litigants.

And I'li work this thing out in San Bernardino. But

let's try it in as cooperative a manner as wa consistently

can, in regards to your rights to your clients.

MR. NEGUS: 'Né ona thought you were letting us zun the
case. '

THE COURT: Oh, I have memos on that.

But this is going to be difficult enough without us
being abrasive to each other about our respective obligations.

It's a little different in some respects because this is

{ basically the only case you fellows are going to be handling,

whcre I'm also handiing other things.

P e
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MR. KOCHIS: Your Honor, if you get to the point where]

you need more than Friday or Tuesdays off, Mr. Negus and I
are not going to complain.

MR. NEGUS: I'm somewhat surprised that you're doing
other cases, to tell you the truth.

THE COURT: I told — it's been kind of hard to move
this case somewhere. And I told the Judicial Council that,
you know, where ever I went -- consistent with maybe trying
to get away searly, for travel purposes, .I would expect to
help the other courts where ever I went, on at least Q
portion of the -- of an extra day a week; that I've made a2
commitment to each of you, that you need one day during the
week, at least, to‘dé other things, sco we'd be a four-day-
trial department.

I fuily expect to help San Diego County, and that's
bean communicated to them. 1 fully expect to be working in
San Bernardiro. 'They asked me, s0 I'm going to work on

Fridays or Tuesdays.

i also start in the mornings with matters between ==~

at 8:30 to 9:30. And then give me warning it there's some-
thing that does in deed take another day of myvtime or some-
thing and I'll just have to handle it and make other arrange-
ments.

Okay. 1Is there anything else I can anticipate or
guard against? '

he far as the transfer order, I'm definitely not

‘ fun cuycoC
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| to =~ I've got == I called down there and, as I found out that

‘to be done by July 9th.

going to put tiat through on Monday. As far ag -~ I'm going

Judge Low is on vacation, I d4id talk to the Assistant P.J. and
told him basically what was going on. And I'll talk to

Judge Low on Monday; mid morning sometime is when I'm.set up
to do that. So I'm going to tell him that tentatively -~ and
the Judicial Council has requested I do this, too. They want
to know apprcximately when you're coming.

So if I'm gone the -~ July =-- let's see. I've changad
my vacation somewhat. I'm going to be gonc the week of --
this is really better for the purposes of the other juris-
diction. Befo-c, I was going to be gone the second week of
July, ancé row it's going to be the first weck in July. So 1
would suggest that we plan on starting about the 9th of July,
as far as giving them a tentative date, subject to the Court
of Appezal, the Supréme Court, or whatever.

MR. NEGUS: And‘also in us getting déne in that
period of time. I éean, our July 2nd was just an estimate;

I mean, there is no way == |

MR. XOCHIS: Hopefully we'll be done by July.' I hope

MR. NEBGUS: Yeah.

THE COURT: We may want to get another week's
extension on the waiver from the defendant, on that.

1. NESUS: Can we just wait on that?

THZ CCURT: OfF cdurse. Well, you don't want to do it




0 0 N OO A WN -

-t - - - -h [ S S
~N OO O A WN = O

+18
19

21

T N e T 0 A s e ko e i oo by e en, i e e A e SN et Y e S T b g e e o E

1335-14

first thing Monday, ﬁhen.

MR. NEGUS: Mr. Cooper is not all that happy about
going to San Diego. He shares some of my feelings about that.

MR. KOCHIS: We have, in effect, a waiver beyond fha
2nd; we have a ten-day waiver, anyway, s0 we're protected
until the 9th. '

THE COURT: I have no idea what's come out in the
San Diego papers. 1 think I know something did, because the
Assigtant P.J. said all he knows is what he reads in the
paper.

But -- I remember one time I said that I trusted that
you two would be heartfelt enough in your expressions that you
would not rile the citizens of the jurisdiction that we go..
Be careful. Don't say, flatly, "y client can't get a fair
trial; the people of San Diego are prejudicé‘aqainst_my
client.” I'm concetned about this,

YR. NISUS: I've aiready said that, in effect; I'm
surc 1've been quoted in saying that. And that's my feeling,
80 what can 1 say.

THE COURT: Okay. Then we shall see you --

MR. KOCHIS: Monday morning.

THE COURT: -- Monday norninq, b§re.

‘We're only going to be here basically a wesk before
we go to San Bernardino. ‘

And 2'll give a call right now to the people cf

Sar. Bernardinc, to see if they can retract that Tuesday thing.
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Okay. Thank you.
(The proceedings in the above-entitled matter
were concluded.)
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